IN THE HIGH COURT OF SOUTH AFRICA

(WESTERN CAPE HIGH COURT, CAPE TOWN)

caseENo: \~ 32 T38|

In the matter between:

SANTAM LIMITED "¢ ti,  Applicant

and

DIAL DIRECT INSURANCE LIMITED First Respondent
JOE PUBLIC (PTY) LTD Second Respondent

NOTICE OF MOTION

BE PLEASED TO TAKE NOTICE THAT application will be made to the above
Honourable Court by the abovenamed Applicant at 15:00 on Monday 4 July 2011, or 50 so0n

thereafter as the matter may be heard, for an order in the following terms:

1. That this application be heard as a matter of urgency, and that the forms and time

limits prescribed by the Uniform Rules of Court be dispensed with.
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That a rule nisi do issue calling upon the abovenamed First and Second Respondents
and any other interested parties to appear, and show cause (if any) on a date to be

determined by the Court, why a final order should not be granted in the following

terms:

2.1. Interdicting and restraining the First and Second Respondents (whether

themselves or through their servants or agents) from directly or indirectly:

2.1.1. publishing, disseminating, using, distributing, screening or
broadcasting the cinematographic film advertising the First
Respondent’s and business which is described in the Applicant’s
founding affidavit (as “the Yada Yada advert™), or any extract from or

adaptation thereof.

2.1.2. Infringing the Applicant’s copyright in the cinematographic film
advertising the Applicant and its products, which film is described in
the Applicant’s founding affidavit (as “rhe real McCoy”) by, without

the Applicant’s license or authority, doing any of the following:

(a) committing any of the acts referred to in section 23(1) of the

Copyright Act, No. 98 of 1978 (“the Act™);

(b) making any further adaptations of the real McCoy and/or the Yada
Yada advert:

(¢) inrespect of the Yada Yada advert, or any adaptation thereof
) reproducing it;
(i1) causing it to be seen or heard in public;

(iii) ~ broadcasting or causing it to be broadcasted:

(iv)  causing it to be transmitted in a diffusion service;
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(v) letting or offering or exposing for hire by way of trade,

directly or indirectly;

(vi)  allowing it to be broadcast, disseminated or otherwise seen

or heard on Youtube.

2.1.3. Disparaging the Applicant or its products.
Declaring the Yada Yada advert to be an adaptation of the real McCoy;

Directing the First Respondent forthwith to do all things required in order to
terminate or withdraw the Yada Yada advert from any further publication,
broadcast, dissemination or display by any television station, broadcaster, the
South African Broadcasting Corporation, Etv, M-Net and/or Youtube, and to

report to this Honourable Court all such steps which it has taken and the date

on which such steps were taken;

Directing the First and Second Respondents to deliver up, alternatively to
destroy, the original and all copies (whether electronic or in other form) of the
Yada Yada advert and/or any extracts therefrom, and to report to this Court

within a period to be determined all such steps as had been taken.

Directing that:

2.5.1. an enquiry be held for purposes of determining the amount of any
damages (as contemplated in section 24 of the Act) or reasonable
royalty (as contemplated in section 24(1A) of the Act) or such
additional damages as the Court may deem fit (as contemplated in
section 24(3) of the Act) to be awarded to the Applicant against the
First Respondent as a result of the infringement of the Applicant’s
copyright, in accordance with such procedures as this Honourable

Court may deem fit (as contemplated in section 24(1B) of the Act); and



2.5.2. the payment be made by the First Respondent of the amount found to
be due to the Applicant pursuant to such enquiry and determination,

together with interest thereon, and the costs of such determination.

2.6.  Directing the First Respondent to pay the costs of this application (including

the cost attendant upon the engagement of two counsel).

2.7. That the Second Respondent pay the costs of this application only in the event

that it opposed the relief sought herein.

3. That the provisions of paragraphs 2.1.1, 2.1.2, 2.1.3 and 2.3 above operate as an

interim interdict against the First and Second Respondents pending the return day of

this application.

4, For further and/or alternative relief.

TAKE NOTICE FURTHER THAT the affidavits of Anel Grobler, AJ King and D.

Blumberg annexed hereto will be used in support hereof.

TAKE NOTICE FURTHER THAT the Applicant has appointed the offices of Werksmans
Attorneys, 18" Floor, 1 Thibault Square, Cape Town as the address at which it will accept

notice and service of all documents in these proceedings.

(a) Any of the relief sought herein you must forthwith notify the Applicant’s attorneys

thereof in writing, and appoint an address contemplated and referred to in the Uniform

Rules of Court for the service of documents and process herein upon you: and



(b) If you intend opposing the interim relief sought herein, you must appear and/or
present at the hearing any answering affidavit(s) you may wish to adduce in relation

to the interim relief sought herein.

(c) If you intend opposing the final relief sought on the return day of the rule nisi, you

must deliver answering affidavits on or before 16:00 on Friday 8 July 2011.

DATED AT CAPE TOWN ON THIS 4™ DAY OF JULY 2011.

Werksmans Attorneys
Attorneys for the Applicant

18" Floor

I Thibault Square

Cape Town

(Reference : J Hollesen / 021 809
6011)

TO: THE REGISTRAR
Western Cape High Court

CAPE TOWN

AND TO: DIAL DIRECT INSURANCE COMPANY LTD
First Respondent
16" Floor
Metal Box Building
25 Owl Street
Auckland Park
GAUTENG
c/o Block D

Century Square



Heron Crescent
Century City

CAPE TOWN

AND TO: JOE PUBLIC (PTY)LTD
Second Respondent
201 Design Quarter
Leslie Road East

Fourways

JOHANNESBURG



IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

In the matter between:

SANTAM LIMITED

and

DIAL DIRECT INSURANCE LIMITED
JOE PUBLIC (PTY) LTD

Case No.

Applicant

First Respondent

Second Respondent

FOUNDING AFFIDAVIT

[, the undersigned,

ANEL GROBLER

do hereby make oath and say that:
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I'am the Head of Corporate Brand of Santam Limited, the Applicant herein. I am duly
authorised to bring this application and depose to this affidavit on its behalf, I refer in

this regard to annexure “AG1” hereto.

The facts contained herein are within my own knowledge and belief, save where the
context indicates otherwise. Any legal submissions advanced in this affidavit are on

the advice of the Applicant's legal representatives, which advice I accept as being

correct.

THE PARTIES

The Applicant is SANTAM LIMITED with registration no. 1918/001680/06, a
company with limited liability duly registered and incorporated in accordance with
the laws of the Republic of South Africa with its registered address being 1 Sportica

Crescent, Tyger Valley, Cape Province, where it carries on business as a short-term

insurer.

The First Respondent is DIAL DIRECT INSURANCE COMPANY LIMITED
with registration no. 1995/008764/06, a public company with limited liability duly
registered as such in terms of the laws of the Republic of South Africa, with its
registered address at 161 Floor, Metal Box Building, 25 Owl Street, Auckland Park,
Gauteng, and its principal place of business within the area of jurisdiction of this

Honourable Court situated at Block D, Century Square, Heron Crescent, Century

City, Western Cape.



The Second Respondent is JOE PUBLIC (PTY) LTD, a company with limited

L

liability in terms of the company laws of the Republic of South Africa under company
No. 1997/000238/07, with its principal place of business situate at No. 201, Design
Quarter, Leslie Road East, Fourways, Johannesburg and with email address:

gareth@joepublic.co.za.

6. The Applicant and the First Respondent are both short-term insurers and offer a range
of short-term insurance products for sale throughout South Africa. They are direct

competitors in the South African short-term insurance market.

7. The Second Respondent is an advertising agency and as such is bound by of the
Advertising Standards Authority of South Africa’s Code of Advertising Practice (“the

ASA4 Code ) which regulates the industry and its members.

NATURE OF RELIEF SOUGHT

8. The Applicant commissioned the making of a cinematographic film for use as a
television advertisement, which features the international Oscar award winning actor
Sir Ben Kingsley (“the Real McCoy™), and is vested with the copyright thereof. The
Real McCoy has been published in South Africa since 8 May 2011 as part of an
extensive TV media campaign. An electronic copy of the Real McCoy is stored on a
disc marked “A”, which will be filed with the Judge allocated to hear this application

and will be presented at the hearing of the matter to be viewed by the Court on a

laptop computer.
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9. The Respondents have infringed the Applicant’s copyright, and First Respondent is
competing unlawfully with the Applicant, by having commissioned and published as
part of a media campaign an advertisement for the First Respondent and its products
which is a copy or an adaptation of the Real McCoy (“the Yada Yada advert™). This
publication commenced on 1 July 2011 and the First Respondent has made it clear
that it will not desist. This not only infringes the Applicant’s copyright in the Real
McCoy, but the content thereof also constitutes disparagement of the Applicant, its
product and the Real McCoy, and unlawful competition. An electronic copy of the

Yada Yada advert is also stored on the disc “A”.

10. The First Respondent commissioned the Second Respondent to produce the Yada
Yada advert.
11. The Applicant accordingly seeks to interdict and restrain the continued infringement

of its copyright and the Respondents’ unlawful conduct inter alia by restraining the
flighting of the Yada Yada advert. It also seeks certain incidental declaratory orders

and consequential relief against the First Respondent provided for in the Copyright

Act.

THE REAL MCCOY

12

A

The making of the Real McCoy was arranged and commissioned by the Applicant as
the foundation phase of an extensive rebranding exercise which the Applicant

initiated in around August 2010.
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As Head of Corporate Brand, I investigated and researched the rebranding of
the Applicant pursuant to the Applicant’s strategic objectives and areas of

potential growth in the short-term insurance market.

Pursuant to the brief, the Applicant commissioned King James Advertising
Cape Town (Pty) Ltd, (“King James "), a reputable and innovative advertising

agency on the Applicant’s behalf to:

12.2.1. research these objectives from a strategic and creative perspective in

order to address the optimum market demographic;

12.2.2. to design an advertisement and media campaign for the Applicant
appropriate to the Applicant’s market and which would entrench the

Applicant’s distinctive brand;

12.2.3. to make a series of cinematographic films to be broadcast as television

advertisements and in the electronic media.

King James was well remunerated by the Applicant for its services and the
advertisements and campaigns they ultimately produced pursuant to the

Applicant’s commission.

King James applied its considerable advertising and creative expertise to our
requirements and conceived and scripted advertisements and campaigns,

including the Real McCoy. It then, on behalf of the Applicant arranged for the

%= §
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Real McCoy to be produced. In this regard I refer to the affidavit of Alistair

King, filed herewith.

12.5 The Real McCoy was filmed and the soundtrack produced in March and April
2011 at a cost to the Applicant in excess of R6 million, including the cost of
Sir Ben Kingsley an international film star who features prominently therein,
in order to create a distinctive brand image for the Applicant and an

identifiable marketing motif which would serve as a component of the

Applicant’s goodwill.

12.6  The overall direct and indirect cost of the Applicant’s rebranding campaign —
of which the Real McCoy is merely the “foundation phase” — is infinitely
greater. The overall cost of the campaign to date, including the Real McCoy

totals more than R25 million.

12.7 The making of the Real McCoy was directed by Dean Blumberg, a highly
respected film director, who was commissioned to do so by King James on
behalf of Santam, for which he was well remunerated. In this regard I refer to

the affidavit of Dean Blumberg, filed herewith.

12.8 King James is a South African company and consequently is both resident and

domiciled in South Africa. Blumberg is also a South African resident and

citizen.

The Real McCoy constitutes the fixation and storage on film and electronic matter of

data, signals and a sequence of images capable, when used in conjunction with other
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mechanic and electronic devices, of being seen as a moving picture and of
reproduction, and includes the sounds embodied with the film (and is not a computer
program). [ am advised that the Real McCoy is therefore an original cinematographic
film as defined in Section 1 of the Act and that it is eligible for copyright by virtue of

Section 2 thereof,

The author of the Real McCoy (namely the Applicant and/or King James acting on its
behalf, who arranged for it to be made) is furthermore a qualified person as
contemplated in Section 3 of the Act: in that the Applicant is a company incorporated
in the Republic, and so too is King James which wés commissioned by the Applicant,

for remuneration, to make the Real McCoy. Furthermore, the employees of King

James who were involved in the making of the Real McCoy and Dean Blumberg are

South African citizens, or are domiciled or resident in the Republic.

The Applicant accordingly owns the copyright in the Real McCoy by virtue of the

provisions of Section 21(1)(c) of the Copyright Act 98 of 1978 (“the Act”).

Consequently, in terms of Section 8(1) of the Act, Applicant has the exclusive right to

do or to authorise the doing of, inter alia, any of the following acts in the Republic:

16.1 reproducing the Real McCoy in any manner or form, including making a still
photograph therefrom;

16.2 causing the Real McCoy to be seen or heard in public;

16.3 broadcasting the Real McCoy;

&S
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16.4 causing the Real McCoy to be transmitted in a diffusion service, unless such
service transmits a lawful television broadcast, including the Real McCoy, and

is operated by the original broadcaster;
16.5 making an adaptation of the Real McCoy;

16.6  doing, in relation to an adaptation of the Real McCoy, any of the acts specified
in paragraphs 10.1 to 10.4 above;
16.7 letting, or offering or exposing for hire by way of trade, directly or indirectly, a

copy of the Real McCoy.

I am advised that, because it was the Applicant who arranged for the making of the
Real McCoy, inter alia by commissioning and remunerating King James and
Blumberg to do so on its behalf, it is the Applicant which is both the owner of the
copyright in the Real McCoy. However, insofar as King James and Dean Blumberg
may have acquired any copyright in the Real McCoy, both have assigned any rights

which they may have acquired in or to the Real McCoy to the Applicant.

The Real McCoy was first flighted on South African television stations on 8§ May
2011 and has been continually rebroadcast since then. It signalled the launch of the
Applicant’s rebranding campaign in respect of which the Applicant has expended, and
continues to expend, significant sums. This campaign will extend over several years
and is designed to build on the distinctive brand and message embodied in the Real
McCoy. In this regard I refer to the affidavit of Shihaam Abrahams of Vizeum Media
(South Africa) Pty Ltd (“Vizeum™), the Applicant’s media agency, which sets out
inter alia the flighting history of the Real McCoy up until the end of June 2011, and

the media value of this advertising.
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In addition to the Applicant’s copyright in the Real McCoy, the intensity of the
campaign and the related features of supporting content and advertising by the
Applicant, have since the 8" of May already established by the end of July resulting
in it becoming distinctive of the Applicant and which formed an important feature of
its goodwill. The advertisement has become widely recognised and well-known to the
public as distinctive of the Applicant in a relatively short space of time. I
commissioned a digital media company, to evaluate the success of the adverts and a
73% positive, 17% neutral and 10% negative feedback was reported. This positive
response to the advert is far beyond the norms in the industry, in which a good

positive response is anything above 50%.

THE YADA YADA ADVERTISEMENT

o 20

The Applicant discovered on the afternoon of Friday, 1 July 2011 that the
Respondents had infringed the Applicant’s copyright, and the First Respondent is
competing unlawfully with it, by having made and flighted a cinematographic film
advertising the Respondent and its products which they have published and
disseminated on television and in the electronic media. I will — as set out above - call

this the “Yada Yada advertisement”, A copy thereof is included on the disc filed with

the Court.

The Yada Yada advertisement first came to the Applicant’s attention from a number
of sms messages received late afternoon on Friday, 1 July 2011 from various persons

who had seen it on www.youtube.com, a website which allows persons to upload

videos and films which can be accessed globally. I then logged onto the website and
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viewed the Yada Yada advertisement on “Yourube™ personally. Shortly thereafter I
was informed that the Yada Yada advert had also been broadcast by SABC3 at about
18h40 that evening. I thereupon contacted Shihaam Abrahams of Vizeum and asked
her urgently to ascertain whether the Respondents had booked any airtime for the
flighting of the Yada Yada advert over the weekend. She was able to confirm that the
Respondent did have airtime booked for the weekend, and I have since ascertained
that the Yada Yada advert was flighted on at least the following television stations on
Friday, 1 July 2011 and/or Saturday 2 July 2011: SABC 2, SABC3, e-tv, and DSTV’s

HD package. I also saw it on M-Net during the screening of Idols on 3 July 2011.

COPYRIGHT INFRINGEMENT AND UNLAWFUL COMPETITION

22.

The Respondents have infringed the Applicant’s copyright in the Real McCoy by
copying, reproducing and/or adapting ‘it, without the consent or licence of the
Applicant. The Second Respondent — as the First Respondent’s advertising agency —
was actually responsible for the infringement in that it conceived and produced the

Yada Yada advert, but it plainly did so for and on behalf of the First Respondent as its
principal.
The flagrant copying and/or adaptation of the Real McCoy is evident from a

comparison of the adverts on disc “A”, and also from still photos taken from each

advert, which I attach as annexures “AG3”.

A comparison between the Real McCoy and the Yada Yada advert reveals the

following:

&)
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The Real McCoy features a man walking barefoot along a stretch of
Noordhoek beach from left to right; the Yada Yada advert takes place against

the backdrop of either the same or a similar stretch of beach;

Sir Ben Kingsley/his impersonators are dressed in a distinctive style and

colour in the Real McCoy advert; the characters in the Yada Yada advert are

identically dressed;

The composition, grading (i.e. colour and effect — which are material features
of films and advertisements) and camera angles of the shots in the adverts are

virtually identical;

Similar music and lighting is used in the Yada Yada advert to create the same

mood as that conveyed in the Real McCoy advert.

The Respondents have simply replaced the heads of Sir Ben Kingsley/Sir Ben
Kingsley impersonators with talking hands which say nothing other than
“Yada Yada™ until the advertisement comes to a close. In all other respects it is

substantially identical to the Real McCoy;

An understanding of the Yada Yada advert necessitates the viewer identifying
and recognizing it as a substantial reproduction and/or adaptation of the Real

McCoy; otherwise it is entirely meaningless.

The phrase “Yada Yada™ colloquially denotes an insulting and disparaging put-down

of nonsense. The Yada Yada advert is targeted at the Applicant and the Real McCoy.

The urban dictionary gives the explanation of the meaning of “Yada Yada” as

reflected in annexure “AG4” hereto,
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Apart from the infringement of the Applicant’s copyright in the Real McCoy. the
Yada Yada advert also constitutes a disparagement of the Applicant, its products, and
the Real McCoy and constitutes unlawful competition. The Real McCoy
advertisement draws the attention of the viewers, through the narrative of Sir Ben
Kingsley and impersonators, to the need to reassess their insurance policies to ensure
that they provide the cover which the policyholders envisage. The message is
accordingly that Santam does provide the cover that it says it does, and that which the

policy holder believes he holds. This is in accordance with the Applicant’s updated

slogan “Insurance. Good and Proper”.

I annex hereto marked “AGS” a copy of the ASA Code, which is the benchmark of
acceptable and unacceptable advertising and sets the industry norm. Measured

against this Code, the Yada Yada advert is also entirely unacceptable.

The “Yada Yada” advert is one of a number of other “talking hand” advertisements
which are part of the First Respondent’s broader advertising campaign, which feature
the slogans “Less Yada Yada, more Ching Ching” and “Dial Direct. Simple Smart
Insurance”. The “talking hand’ characters in these adverts all have “inferior”

insurance products and are portrayed as being “all talk” with no substance or action.

In replacing Sir Ben Kingsley with the “talking hand” which says nothing other than
“Yada Yada”, and ending the advert with the slogan. “Less Yada Yada, more Ching
Ching. Dial Direct for real Simple Smart Insurance” the advert clearly conveys the
message that what Sir Ben Kingsley is saying (and what the Applicant is conveying
about its product) is drivel and should be disregarded as nonsense. This is both

disparaging and untrue.
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The Respondents have effectively hijacked the Applicant’s advertising campaign by
copying the Real McCoy’s distinctive features as a springboard for First Respondent’s
benefit whilst at the same time to denigrating the Applicant, its products and the Real
McCoy. The First Respondent has already derived material benefit from its unlawful
actions — in only two days the “Yada Yada” has had over 41 000 views on Youtube.
In comparison, the most viewed of the Respondents’ other “ralking hand’
advertisements posted on Youtube have been viewed just over 900 times. In this

regard I attach a print-out from the website www.voutube.com reflecting these figures

as “AG6” It has also generated significant comment and debate on the social

networking website www.twitter.com and in this regard I attach a print out of the

current “rweets” concerning this advert as annexure “AG7”. It is clear from the
content of the “rweets™ that the advert is uniformly interpreted by the public as an
attack on or spoof of the Applicant’s Real McCoy advert. | alsé specifically refer to
the “tweet” by Pepe Marais which reads “Dial Direct’s Yada kicks sand in Santam’s
eves” Pepe Marais is one of the founders and directors of Second Respondent. This
clearly reflects the Respondents’ deliberate intention to denigrate the Applicant’s

products and advert.

The Respondents furthermore cynically planned to flight the “Yada Yada™ advert over
the weekend in order to ensure that it would receive maximum exposure knowing that
it ultimately would have to be pulled, and at a time when it would be difficult for the

Applicant to make the necessary logistical arrangements to prepare and launch this

application.

On 2 July 2011, after becoming aware of the Respondents’ infringing conduct, the

Applicant’s legal advisor Ravi Jaga telephoned Mr Bradley du Chene, the head of

&
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Marketing of the First Respondent, alerting him to the fact that the Applicant had
become aware of the Yada Yada advert, providing him with an opportunity of
immediately desisting from any further dissemination and/or flighting of the advert.
Mr du Chene advised that consideration would be had to the foregoing upon receipt of

a letter of demand. I refer to the confirmatory affidavit of Mr Jaga to be filed

herewith.

The Applicant’s attorneys, Werksmans Attorneys, accordingly addressed a letter of
demand sent via e-mail to Mr du Chene on 2 July 2011 providing the First
Respondent with an opportunity to cease all use of the Yada Yada advertisement and
to instruct the broadcasters flighting the advertisement to cease the broadcasting

thereof by 12h00 the following day. I attach a copy thereof as annexure “AG8”

After receipt of the letter of demand, Mr du Chene contacted Mr Jaga telephonically
during the evening of 2 July 2011, advising that the deadline imposed by the letter of
demand was not reasonable and that the First Respondent would not be complying
therewith. Mr du Chene confirmed this in an e-mail to the Applicant’s attorney,
Janine Hollesen of Werksmans Attorneys, on 3 July 2011 at 10h30, a copy of which is
attached as annexure “AG9”. An hour later Ms Hollesen received a substantive
response from Mr Chene recording the First Respondent’s stance in respect of the
demand made by the Applicant, a copy of which is attached as annexure “AG10”. In
summary, the Respondent denies the infringement of the Applicant’s copyright,
refuses to accede to the demands made by the Applicant or to provide any undertaking
to cease the use of the Yada Yada advertisement. For the sake of completeness, I

attach Ms Hollesen’s reply to Mr Chene’s e-mail as annexure “AG11”.
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URGENCY

37.

It is extremely urgent that the Respondents be interdicted from continuing with their
infringing and unlawful conduct. In a mere two days, the Yada Yada advert has been
viewed on the internet by more than 41 000 viewers; scores of television viewers
would have seen the advert over the weekend. These numbers will increase

exponentially if the Respondents are not interdicted as sought.

The Respondents have infringed the Applicant’s copyright in order to extract an
unfair competitive advantage and to undermine and damage the Applicant’s campaign
and products. This conduct is continuing. The Applicant cannot be afforded redress at
a hearing in the ordinary course, as by that stage the harm caused to its advertising
campaign, its products and services would be irreversible, and the Respondents would

have achieved its objective of saturating the media with their infringing work.

The damage which is being caused to the Applicant as a result of the Respondents
conduct is virtually unquantifiable. An urgent interdict is practically the only effective
remedy available to the Applicant in the circumstances. The Applicant has
furthermore provided the First Respondent with an opportunity to cease its unlawful
conduct, to no avail. Indeed, the First Respondent has now unequivocally indicated
that it will not be acceding to the Applicant’s demands. Since the Second Respondent
was the author of the infringing work and unlawful conduct — clearly with the

intention of advantaging the First Respondent and denigrating the Applicant — it is a

joint wrongdoer.

=,
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THE BALANCE OF CONVENIENCE

38.

39.

40.

Insofar as it may be relevant, it is submitted that the balance of convenience favours

the Applicant in relation to the granting of the interim relief sought herein.

It is plain that the Yada Yada advertisement was a reaction to the successful Real
McCoy advertisement. It cannot therefore be regarded as a legitimate part of the
Respondent’s own advertising campaign. Should the broadcast and dissemination of
the Yada Yada advertisement be restrained on an interim basis, any reserved slots
which might otherwise have been used to broadcast it on television or other media can
be filled by any one of the range of other advertisements currently being flighted by
the Respondent. Consequently, it will suffer no material damage. In any event, as
indicated above, it is believed that Respondent knew from the outset that the Yada
Yada advert constituted unlawful competition and an infringement of copyright, and
knew full well that as soon as it had an opportunity to do so the Applicant would
successfully prevent its publication. It was for this reason, Applicant believes, that the
entire campaign was launched on a Friday in the knowledge that it will be virtually

impossible to obtain any form of Court order or other relief before the following

week.

The Applicant, on the other hand, has and will continue to suffer irreparable harm if
the Yada Yada advertisement continues to be flighted and published, and this
prejudice will effect, even if the Applicant is in due course able to obtain final relief.
As I have indicated above an entire long-term advertising campaign and rebranding

exercise has been formulated at the actual and anticipated costs of many millions of
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rand: the Real McCoy advertisement is an integral part and indeed the foundation
phase of this. The dilution and denigration of the Applicant, its product, and the Real
McCoy which is the calculated result of the Yada Yada advertisement seriously

erodes this campaign and the goodwill which it would otherwise generate.

CONCLUSION

41. In the premises, I respectfully request an order in terms of the notice of motion to

which this affidavit is annexed.

Kbl

ANEL GROBLER

I certify that this affidavit was signed and sworn to before me at Céﬂ% (ore Lon this the
« B~ day of July 2011 by the deponent who acknowledged that she knew and
understood the contents of this affidavit, had no objection to taking this oath, considered this
oath to be binding on her conscience and uttered the following words: 'l swear that the
contents of this affidavit are both true and correct, so help me Goc!.'

Q!\/’\A

COMMISSIONER OF OATHS

Name:
WEGE VAN NIEKERK
ADVOCATE OF THE
HIGH COURT OF SOUTH AFRICA
Address: HUGUENOT CHAMBERS
OUEEN VICTORLA STREET
] CAPE TOWN
Capacity
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EXTRACT FROM A RESOLUTION OF THE EXECUTIVE COMMITTEE OF
SANTAM LIMITED ON 4 JULY 2011

RESOLVED THAT:

1 The company institute proceedings as the Applicant in the division of the High
Court of South Africa having jurisdiction, against Dial Direct Insurance Limited
{(“Dial Direct”) for an order interdicting and restraining Dial Direct’'s copyright
infringement and unlawful competition in relation to the company's Real
McCoy advertisement and to claim such further and / or alternative relief with
regard to such unlawful conduct.

2 Anel Grobler and /or Ravi Jaga are hereby authorised to launch the
application for the requisite relief and to depose to any affidavits necessary
and to do all other things whatsoever required to be done on behalf of the
company in such proceedings which authority includes a delegation of such

powers.

3 All action already taken on behalf of the company in relation to matters
relevant to the proceedings aforementioned is ratified insofar as needs be.

MJ. REYNEKE
CHIEF FINANCIAL OFFICER & EXECUTIVE DIRECTOR









</






).

.~.n.

}lu_

Wﬁf
g _,ﬁ;?w

e







-

J

T






SEO0E 'PEOE WIS
PIO 31 3T Aleuonord SapRyD PUR Maugay 'souepinounTy SEUGHS 1B0INS

"SPURY pRpUBe giv diysiom
A3 BIBARS O, YRDEA IO MO C), BPRA DIOM MBIGRH SU} 1IG1; SEIRU0
Foae Aiqeqoud MoyS DrajulRs B4l AQ Jedod apew epeA epex DuiAes syl

umop €T 'dn 9g EPEA

FSNVDINNY T YNURWYE YOVA POVA
AU M IR SER § A3y
LSSuebuluey eusueq epRA BPRA, 24 1SAW SUDSWOS SOUBRIBS
-PIL SAUM “dn 3Ny 3] I04S Of UOBUICS [{S] 40 JiRsul 6} ARm saugous
umep Zz ‘dn §g suebuiuuey eueueq epeA EpeA

FAA peuyap LUS) epes BpeR

AEVYMNOIL

N

i

- aseqepEpe.
SogWEgEpepRA
- EUESU BpRpES
204 op epaped

263 cog epepes.

wpeped
BEpEA

epEd ‘epad ‘epeh ‘oped

o epeA 'epey ‘epey
2PRA RpRA HREy

L siaBukiie)
BURUR] Bpeds eped

uesjy opey
2ped

pRAG ped!
Owi

b L7

sAgarged

elyuroey -

yminne

e L gqroeg

a1310




Adverusing dStandards Authority of South Africa - Protecting Your Standards - advertt... Page | o1 |

SY-

ad libyrary

Contents
about ug
advertising code
] ¢ Preface

sponsorship code | gaction | - Introduction
complaints « Section li - General
consumer code s Section Il - Categories
e-complaift = Sast;m} IV - Marketing Practices
€ ; ¢« Section ¥V - Style
recent rulings ¢ Appendices

+ (uidelines

&

Procedural Guide
annusl report

statistics

£3 £
international ties Rules and Procedures

genersl links The Code of Advertising Practice is the guiding document of the ASA. The Code is
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ad-alerts domestic systems of self-regulation. It forms the foundation Gf this Code in which the
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section i - introduction

4. Preamble

Note: This clause is for introdusiory purposs only and in ferms of which complaints
can not be lodged

1.1 Ali advertisements should be legal, decent, honest and fruthful.

1.7 All adverlisements should be prepared with a2 sense of responsibility 1o the
consumer,

1.2 All advertisements should conform to the principles of falr compelition in
business,

1.4 No advertisement shouid bring advertising into disrepute or reduce confidence in
advertising as 2 service to industry and to the public.

2. Beope

2.1 Commercial advertising

The primary object of this Code is the requlation of commercial adveriising, il applies
therefore (except as expressly provided further on) to all advertisements for the
supply of goods or services or the provision of facilities by way of trade, and aiso ©
advertisements other than those for specific products which are piaced in the course
of trade by or on behalf of any trader.

2 2 Non-commercial advertising

in addition the Code applies, so far as is appropriate, to advertisements by
government depariments and agencias and io those %33; other non-commercial
organisations and individuais.

2.3 Political advertising

The provisions of paragraphs 2.1 and 2.2 above shall no be inlerpreied to bring
political advertisements into the sphere of the ASA's functions. &s in the case of any
advertizament the individuai medium shall determine whether any political
advartisement presented to it is acceptable.

2.4 Controversiz! subjects/Advocacy advertising
To the extent that any advertisement’

- Expresses an opinion on a2 matter which is the subject of controversy; and

- That coniroversy involves issues within the areas, broadly defined, of public poiicy
and practice, then that apinion shall not be subjact o the provisions of the Code
relating to misleading claims except that-

All adverlisements which contain such controversiai statements shouid:

be readily recognisable as advertisements;
cause no confusion as to the identity or status of advertiser
Whenever such information is not readily available state the advertiser's address

and telephene number.

3. Interpretation

2.1 This Code is to be applied in the spirit, as well as in the lettar

3.2 In assessing an advertisement's conformity to the terms of this Code, the pnmary
test applied will be that of the probable impact of the advertisement as a whole upon

those who are likely to see or haar it. Dua regard will be paid toeach part of its
contents, visual and aural. and 1o the nature of the medium through which it is

conveyed

3.3 In assessing the impact of an advertisement, the ASA may consider, infer alia -

3.3.1 the surrounding circumstances; and

3.3.2 that the language used in the advertizement as a whele may justify depariure
from the litaral meaning thereof

3.3.3 survey data, conforming to the requirements of Clause 4.1 of Saction 1,
ting the probabie impact as 2 whole upon those who are likely to see

lie sensilivity and sogial concermn I interpraling

ke ASA will consider publ
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advertising

3.5 In advertising aimed at, featuring or likely to influgnce children, it should be
realised that because of the credulity and lack of experience of a chiid, the
interpratation of the Code as embodied in Section |. Clause 3 will be interpretad
narrolwy, as children would be likely to attach 2 more literal meaning to advertising.

in the interpretation of this Clauss, the word "ehildren will aiso include “young
peopie”.

2.6 When objeclions in respect of advertisements that were amended resulting from
an ASA ruling are received. both the criginal and amended version will be taken into
consideration,

3.7 Wherg the overall impression of the advertisement as a whole 1s in doubt, the
ASA may, at the cost of the adveriiser concarned, cafl for 2 consumer reaction st
by independend research, acceplable 1o the ASA

3.8 The Code binds advertiser, advertising practitioner and media owner, but the
principal responsibiiity for observing its terms lies with the advertising practitioner
when the services of a praciitioner are retained.

3.9 In determining whether an adveriisement is in breach of the provisians of the
Code, i is not the quantity of complaints that is deferminative, but the validity of the
complaints. ;

3.10 The Code gives effecl and is subject fo the Consiitution of the Republic of
South Africa 1996

4. Definitions
in thiz Code, unless the context otherwise indicates -

4.1 "adverlisement” means any visual or aural communication, representation,
reference or notification of any kind ~

4.1.7 which is intenged fo promote the sale, leasing or use of any goods or services;
or :

4.1.2 which appeals for or promotes the support of any cause.

- Promotional content of display material, menus, labels, and packaging zisc fall within
the definition. Editorial material Is nol an advertisement, uniess it is editorial for
which consideration has been given or received.

The word "adverlisement” appliss to published adverising wheraver § may appear. it
doss not apply to editoriai or programming publicity.

4.2 "Advertising Standards Authority” or "ASA"” means the Advertising Standards
Authority of South Africa, a section 21 company registered according to the company
iaws of South Africa, which carries on business as a voluntary regulatory body in: the
advertising industry. "ASA" includes the Directorate, Advertising Standards
Committee, Advertising Industry Tribunal and Final Appeal Commitisa,

4.3 "Advertising Standards Commitiee” means the committes adjudicating on
consumer complaints

4 4 "Advertising Industry Tribunal® means the committes adjudicating on competitor
complaints

4.5 "Appeal’

4 51 “Appeal” means an sppeal against a ruling of the ASA Directorate, Advertising
Standards Commitise or Advertising Industry Tribunal

4.5.2 "First Appeal” means an appeal 2gainst a ruling made by the ASA Direciorate.

4.5.3 "Final Appeal” means an appeal against a ruling made by the Advertising
Standards Commitiee or Advertising Industry Tribunal

4.6 "Appeal Committee” means the committee adjudicating on appeals against
rulings from the Advertising Standards Committee and Advertising Industry Tribunal.

4.7 "Advertiser” means the entity, commercial or otherwvise, at whose instance the
advertising appears

4.8 "ASA Committees/Commutiees’ colleclively describes the Advertising Standards
Cammiittee, the Advartising Industry Tribunai, and the Appeal Committea.

http://www.asasa.org.za/Default.aspx?mnu_id=13 ' 7/4/2011°
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8 "Broadeast medium” means the holder of a broadcas
the meaning of the Elecironic Communications Act ’s . 36 of 2008.

4 10 "Children” means persons who are undet the age of 18 or who are portrayed
as, or who appear to be, under the age of 18

4 11 "The Code” means the Code of Advertising Practice of the ABA, as amended
by the ASA from time to time, amé includes all appendices to the Code and the
Procedural Guide.

f:% 12 “f‘m*p tisor complaints” means complaints lodged by or on behalf of. &
ommarcial entity or individual with a cormmercial interest concerning compliance
wi *b the Code by another commercial entity

413 "Consumer” refers 1o any person who is likely 1o be reached by or exposed o
an advertisernent. This includes an end consumer, user of rade customer

és 14 "Consumer complainis” means complaints lodged by members of the public or

entities or organizations regarding consumer relatad matters, concerning

sliance with the Code by an advertisement or advertiser.

”D&*;“ means any day bul excludes Sﬁﬁurda}ss) Sundays and national holidays
rell as the period from 25 December to 1 January. and in the calculation of &
of days as prescribed by the Code or as determinad by the ASA. day will

1ave f s prescribed meaning.

o A Q3 I 44
M e
=y
jo
CL
<,

4 416 "The Direclorate” means the Executive Director and the sxecutive staff of the
ASA, acting individually or collectively.

4 17 “Discrimination” means any act or omission, including & policy. law, rule,
practice, condition or situation which directly or indirectly -

imposes burdans, obl é or disadvantage on; or
- withholds benefits, ;}p ort E}s or ad vm%age% from,
any person on one or m@ of the following grounds:
s race, gender, sex. pregnen y marital status. ethnic or social @rzx;m colour, sexual
orientation. agsa. ¢is wt;x}, religion, consciencs. belief. culture. language and birth, or
- any other analogous ground,
and "discrirninate” and “discriminatory” shall have corresponding meanings.
4 18 "Electronic me dsa P“edﬁ% advertising published by way of electronic msans,
and includes, inter alia, broadcast media
& o

§ "Gender stereotyping” means advertising that porlrays g person or persons of
cwz*:am genderina ma"ma;" that exploits, objectifies or demeans.

476 "Manufacturer’ means an sntity manufacturing tangible consumer goods, be it
fast moving package goods, durable }ﬂ"f}ﬁd“éﬁbiés or industrial goods, which are
marketed to consumer

4.21 "Members” means the organizations. institutions and entities that are members
of the ASA in good standing al any given time. Clause 3 of the Preface to the Code
contains a list of members of the ABA. An Qrgamzattsﬁ institution or entity that has
wined the ASA but that has not yet been included in Clause 3 shall, nevertheless, be
considered to be a member. f the membership of an organization, institution or
entity has been terminated for any reason, that body shalinotbe a member

notwithstanding the fact that its name may not yet have been removad from Clause
3.

“Negative Gender Portrayal’ means 3"“?&?2‘“"§‘? at portrays a person or
h%”w‘n’S of a certain gendear in Aner that restricts and entrenches the rofe of
persons of such gender in r sections of sou @%;s

4.23 "Product” includes goods, services

4.24 "Retailer” means an entity carrying manufacturers’ goods, and acts as an
intermediary batween the pubiic and manufa %‘:uress

http://www.asasa.org.za/Default.aspx?mnu_id=13 7/4/2011
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use to disclose any record, document or other information,

51 The ASA will re

record, document or information coniains;

or technical Gf”ﬁ?ff@?‘; other than trade

ncial, commaercial, scientific
f
or financial mterests of that third party, or

51 3 information supplied in confidence by a third party . the disclosure of which
could reasonably be gxw&w seci -

(&) to put that third parly at g disadvantage in contraciual or other negotiations; or

(3

{b) to prejudice that third party in commercial competition.
5.2 The ASAwillre
information if its f:i
confidence owed

LE U

fuse g request for access to a record, document or other
sure would constitute an action for breach of a duty of

isclo
to & third party in terms of an agreement.

15
e
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Section [l

General principles

1. Offensive advertising

cency or be

lo advertising may offend against good aste or de
offensive to public or sectoral values and sensitivities, unless the
advertising is reasonable and justifiable in an open and demo&shy cratic
society based on human dignity, equality and freedom.

A dvertisements should contain nothing o ;
serious or wide-spread or secioral offence. The fact tha
particular product, service or advertisement may be offensive to some i
not i itself sutficient grounds for ”h{};ézf}g an objection to an

advertisement m that product or service. In considering whether an
adx riisement is offensive, consideration will be given, inter alia, 1o the
context. medium, Hkely & fj ence, the
nature of the product or service, prevailing standards,

concern, and public inte \i

degree of social

2. Honesty

so framed as 1o abuse the trust of the
or his credulity.

Advertisernents should not be

consumer or exploit his lack of experience or knowledge

3.Unacceptable advertising
advertisements should not without justifiable reason play on fear.
3.2 Violence

Advertisements should not contain anvthing which might lead or lend
nder-based violence, nor should

support to acts of viclence. i*{:m’ézég
they appear 1o condone such acts

k3]
E

r Fe
Legdlity

wihing which mif*hé lead or lend
nor should th

Advertsements should not contain as
support 1o criminal or illegal activities,
appear 1o condone such activities.

I I & TP PR
3 ADiscrinination

shall contain content of any description that is
. in the {}{’f:ﬁ ion {}f } »f’s.‘w* . su¢ %‘z

Mo advertisements
discriminatory

discrimd

http://www.asasa.org.za/Default.aspx?mnu_id=37

KEYWORD SEARCH:

Y.

7/4/2011



Advertising Standards Authority of south Alrica - Protecting Y our dtandards - section... Fage £ o1 14
; L{“"O

Gender smcz;mg}mw or negative gender portrayal shall not be permitted in
advertising, zgmws in the (3§‘m£f}?} of the ASA. such stereotyvping or
portraval is reasonable and justifiable in an open and democratic society

based on %}imx an dignity, equality and freedom.

£ T ruthful presentation

AV Subsraiarion

4.1.1Before :é vertising is pu‘{a shed, advertisers shall b a}é«; in their

p}sa %gémz documentary evidence as set out in Cla use 4 § w0 %z;,ga;}sx‘{ ali
laims %h ar direct or implied. that are capable of objective

sub ::zgm*:mo%

4.1, 2Documents ary evidence, whether in the form of survey data or any
% £

ather documentation, shall be up to date and current, and «E; f have
4.1 3Survey data submitted as documentary evidence shall conform o the
P M -

i

4.1.3.1The survey shall emanate from an entity
approved by, or acceptable to. the Southern
African Market Research Association, and

fam

4.1.3.2The accuracy of the claims based o Ei}f., survey shall be confirmed
by an entity approved by. or acceptable to. the South African Market

Zesearch Associalion.

- does not meet the requirements of e
. h{:ﬁ survey \n‘ %? ’w @%‘amwfeé by f;i‘m

such evaluation,

4.1.3.4In commissioning survey research, it is strongly recommended that
Guideline 6 be consulted.

1

1 ADocumentary evidence, other than survey data, shall emanate m;r@
or be evaluated by a person/entity, which is independent, credil % . and an
expert in the particular [ield o which the “&mm E“ia%ﬂ. an 5 be acceptable
(o the ASA,

4.1.5Before making a ruling on documentary evi idence, the ASA will be
eniitled o2

sé‘ E .:?. I Rscga ire %iee advertiser o eng

credible, and an e ;

rsi:@?e‘:a to confirm the accuracy ©

the ii serefion ¢ '?‘fh@ ASA, the documentary evidence
haf assistance is required to confirm t% ACCUTACY ¢

i ing zzz‘z‘”ié in re&shy:lat

which the

tio

http://www.asasa.org.za/Default.aspx?mnu_id=37 7/4/2011
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4.1.71 secitically noted that the Directorafe may consider new
substantiation submitted after a ruling has been ma the ASA
rejecting substantiation or upholding a complaint be on substantiation.

o
-

is

’&O

4.1.80nce a r%sféng has been made by the ASA accepting substantiation,
the con zgw% inant may either

the acceptance in the ruling on the evidence in
ause 4.1 of Section H; or

4.1.8. lappeal against
ferms <§f oF

of clause 16 of the Procedural Guide.

4.2. 1Misleading clalims

Advertisements
which, directly or by imp Eimzﬁf;}*z omissi
: laim or otherwise, is likely to mis

: should not contain any ;é&tsﬂ:: iwor sisual ;s;uﬂn%;é}*:’em
f " iguity. inaccuracy
the consume

Value judgments. matters of opinion or subjective assessments are
permi rissible provided that:

e itis &‘*‘ﬁ‘ what is being sxprmvﬂ §~’s an opinion:
i%m re is no likelihood of i%z apinon or E he way LS '«'w*\';};‘é‘i‘«@d,
misleading consumers abo caspect of a pmds, ¢l or service
which is capable of he i <ed in the Huht of
venerally accepted stay
The guiding principle is ‘Exat pmé’?éry is true when an expression of
opinion, but false when vi as sion of fact.

4.2 3tvperbole

Obvious untruths, harmless parody or exaggerations. intende
eye OF 10 AITUSS, are sible provided that 1 Ezz:} arg clear
as humoroy

@
g} srbolic and are not likely to be understood as making
Hiteral claims ”: - the advertised product

4.2 4Expert apinion

Where informed opinion is claimed in support of a product. such opinion
must be substantiated by independent evidence.

¢ information

ts should not misuse research results or quotations from

Advertisement
technical and scientific literature, Statistics should not be so presented as

to imply that they have a greater validity %‘z wan s the case. Scientific terms
should not be misused. ar z& scientific ja ,.a and irrelevancies should not
ke used to make claims appear o have a it

POSSESS,

they do not

http://www.asasa.org » za/Default.aspx?mnu_id=37 7/4/2011
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asterisked to refer to an explanatory footnote, the type-size used in the
foc m sw shall not be smaller than that used in the substantive copy of the

4.2 7 Truthful presentation

Where material information 15 superimposed ¢
clearly visible and remain on scree fe:zzm enoug

hivpothetical reasonable viewer,

3.3The value of goods

43S0 farasis "@?C\‘:im the f}iéaﬂéaz’ing ;”’i'?i%“;%ié}ﬁ% apply 1o "’5“;3 ms as (o

services or facilities offered by way of advertise

as o %e vaiue ,fg,;a}m

AConsumers should not be led to overestimate the value sf goods
'@.f%} zz»sr by exaggeration or through unrealistic comparisons with other
gouds or other prices.

4.3. ul ? bg fmds to substantiate any claim he makes
astot red by him at a fower price or
free; a?d any sdw%ﬁﬁ{ 10 mumsam“; claimed to result from the offer of
goods at a price lower than their actual value.

S

4.41se of the word “free’

ould not be deseribed as “free” where there is any cost o
. other than the acwal cost of any delivery, {ruof“% o

4.4, 1 Product

the consumer,
postage. Where such costs are payable by the consumer. a clear statement
that this is the case should be made in the advertisement.

1,

4.4.2Where a claim is made at, i one product is purchased, another

e

(

3

Z»ma;i;ie‘i‘ will be prov ided ~free”, the advertiser should be able to show that
he will not be able immediately and directly to recover the cost of

supplving the “free” product w ‘hether in whole or in part.

4.4.3In particular, advertisers should in these circumstances make no
attempt to recover the cost to them of the product by such methods as the
impositi on of packaging and handling charges, the E*zﬁa‘a%m of the true
cost of delivery, freight or postage. an mcs‘ i the usual price of the
product with which the 1) uct is offered, a  reduction in its

L}&éa?;{j‘ or otherwise.

4 4.4A wial mav be described as “free”, although the consumer is
expected to pay the cost of returning the goods, provided that the
s obligation to do so.

4.4 5 Advertisements
are only received subject o g‘m%%’u

45 Upite. . and

ims, whether as to prices or performance. which use formulas
up o if”i ilometers per liter™ or “prices {rom as low as R5™ are
s alike %%? ood of the consumer being misied
‘ aims should not be

4.5.1C
such as
not accepts §§:>§ e where there
as ?o the avails Smfi of the

http://www.asasa.org.za/Default.aspx?mnu_id=37 7/4/2011
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insigniticant proportion of them:

360000t supply

4.6.1Except in the case of a manufacturer who distributes to the public
directiy. cleims that goo §sa e available “direct from the m&z*u“cmrs;‘”
and the | % ¢ are not acceptable where the advertiser cannot substantia

the impiication that the consuimer will bene +fit, i terms of cash or

otherwise. from the elimination of one stage or more in the normal

process of distribution.

3.7 hedosale

ffered for retail sale

No advertisement should state or Imply that goods ¢
are being offered at wholesale prices unless the advertiser can prove that
the f*fs'ga‘a», i guestion are not §.§§i or !Pm those at which goods are

1
currently sold 1o retailers or other classes of ’r‘*dg buy

J.8Fresh

ks e . . .- PRAF SV b .-

The word ~fresh™ must not be used in advertising in such a manner as (o
mislead or confuse the consumer

5. Price comparisons

S By marngfaciurers

5.2Co-operaiive adveriising

Where 2 manufaciurer inserts the name of a retailer the zici,w;”‘si%“ﬂ“nf%zé‘ will

be deemed to be a “retail” advertisement and not that of a manufacturer
and will ne (:? to comply with the conditions below governing retail

S 38y reiailors

Retailers will be permitted to quote price comparisons/or specific
o that the following conditions are

discounts in advertising juAshl

complied with—

§.3.1Sarisfactory documentary evidence of the price reduction is helc
i
!

= provided on request.

available and can t

¢ price reduction or discount may be advert

maximu iod of three months,

[ERN

-

Special sale prices may be ac

e advertising

sione 1

http://www.asasa.org.za/Default.aspx?mnu_id=37 7/412011
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zié the claimed price

6. Bisparagement

6.1 Advertisements should not attack. discredit or disparage other
products, services, {%wez‘mus or advertisements directly or indirectly,

&.2Comparisons hightight
1

naf necessa arily be rega s.éf}: as dis 9{33”&:&“ aa%w’; :r mi‘é‘;rma{é{m z‘ ia

6.31n u}mzs}as'mg complaints under ?%’* ause, the ASA shall ke
cognisance of what it considers to be % zmi; on of the adverti

7.Comparative advertising

7.1 Advertisements in which factual comparisons are made between
products and/or services are permitted provided that-

7.1.1all legal requirements are adhered to. Attention is drawn to the

&

provisions of the Trade Marks Act 194 of [993:

“ts capable of substantiation are used as governed by Section

ova é)?@\vl’\ ?x determinable and

F.3one or more
verifiable claims are made:

7.1.4the claims are not misleading or confusing as governed by Section
( lause 4.2:

7.1.5n0 infri g ment of advertising goodwill 1a
Section [T Clause &

7.1.6no disparagement takes place as governed by Section Il Clause 6;

7.1 7Tthe facts or criteria used are fairly chosen. In this assessment the
following will, inter alia, be taken info account-

f the facts or criteria used: ang

sthe relevance and represenialivensss ¢
swhether the basis of the comparison is the same,

services compared must have the same or simila
ics and must be intended for the same, or similar, purpose:

! implication be strictly limited to the facts:

1 10where claims are
sent as to th

3
relovant research

H
By

‘H
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4

should be noted that reference to claims above shall be deemed to
inchude all visuals ar‘;{é aural representations.
J oup comparisons and comparisons which identify "{m‘m@z%zag‘&
jcation are accep z? le subject 1o the criteria contained in this ¢

e guiding principle in all comparisons shall be that products and/or
services should be promoted on their own merits an E’Ei‘ai on the demerits
of competitive products.

In considering matters raised under this clause. cognisance will be
en of the intention of the advertiser,

/.

5
ak
E&

is :x;i%‘az}g%y recommiendec [ that ad ver
ormity of advertising material wi
Hy the Trade Rf&ﬁks Act before
;‘idveré ement.

S918 ¢ }%gzzi” advice regarding
ith all the provisions of ¢laus
placing 2 uhﬁp%&?&%}\fi

{3 ‘f«

8. Exploitation of advertising goodwill

sements may not take advantage of the advertising goodwill
refating to the trade name or symbol of the product or service of another,
or advi *fm»ng goadm;z relating to another party’s advertising campaign
or advertising property, unless the prior written permission of the
proprietor of the advertising goodwill has been obtained.

Such permission shall not be considered to be a waiver of the provisions

SIS TR I s ot
of other clauses of the Code.

% ’“’“’;ﬁ“) leg, the inte is primarily to a né *é%i:%‘; are

aterial extent, %‘é%i not be E‘z;é%mgj t% inthe

mhg mfm <>i D z:*mm; sh 8.1 above.

in considering matters raised under this clause consideration will be given
to. inter alia, the likelihood of confusion, ci >ception and the diminution of
advertising goodwill. Furthermore, whether th ice or concept
constitutes the “signature” of the product or service. is consistently used,
expended throughout media and is prominent in the mind of the

e de

consumer
G imitation
9.1 An advertiser should not copy an existing advertisement, local or

international. or any part thereof in 2 manner that is recognisable o
the ¢ ept and which may result in the i e;%} loss

clearly evo existing cone

of potential advertising value, This will ‘*pg ix Y;{:eiwfim&zz‘izw %* > fact
that the *z no likelihood of confusion ¢ eption or that the existing

pos

concept has not been generally @xpogs&

A ?ﬂ?‘ﬁ{ e,

H

period i?fi,if ing spend, whet ‘W:%zs m}smpﬁ is central 1
i?’n theme, distinetive o f 1S OnDOSE ?Cf;“?!”ii‘ 1 Use,

Nyl
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will only apply if the advertiser i3 committed to start rading in the local
mar %\»‘g within a reasonable period of time

10. Testimonials

Vo170 be genuine

Advertisements should not contain or refer to any testimonial or
endorsement unless it is genuine and related to ¢ the personal experience

over ?f::ﬂ;'i%}r}‘ahie period of the person giving it i{:»iﬁmamﬁig or
endorsements which are ob i

siﬁm or otherwise no longer applicable (eg
where z? sre has been a significant change in formulation of the produc
concernedy should not be used.

P

10.2Conformunce 1o the Code

3ld not contain any statement or bmplication

Testimonials th
1 s of this Code and should not be used ina

contravening §
manner Likely t

o rﬁ*ix?séax

Yooy cluims

Testimonials should not contain any claims to efficacy which cannot
justifiably be attributed to the use of the product. and any specific or
measurable results claimed should be f2 irly presented, Where “before”
and “after” :;1& ims are made. they should be

capable of substantiation. expressed and ilfustrated in such a way as (o
permt a fair f;‘iﬁiﬂ?‘&; ison to be made.

Where any testimonial contains an expression which conflicts with this
Code, the advertiser ?“}«; with the written approval of the person giving

the testis iof»s;L amend it 50 as to remove the source of conflic

TROSHACHES

Testimonials from persons resident outside South Africa are not
acceptable unless their address and/or country of residence are given t©
the ASA or the medium involved which may decide whether such deta
must be used in the advertisement.

VO.6Fcritious charactors

Particular care should be taken to ensure that advertisements based on
fictitious characters are not so framed as to give the imp&sawgz ism‘i roal

people o

inv oixu? in particular they should not contain “testimonials
or “en aﬁg}; sements” which may give su

such an impression.

énfwz Jor inspection
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inany way with deceased persons depicied or referred (o nany
advertisement.

P 1.2This ruling does not apply-

11.2.1t0 the use of crowd or background shots in which in&shydividuals
are recognisable. provided ami neither the portraval, nor the context in
which it appears is defamatory, offensive or humillating. However, an
advertiser should withdraw any such adverfisement if' a reasonable
obiection is recetved from a person depicted:

sements §{}§‘ z?f?{}&.m f? ims, 1 4‘3‘0 or "5 W%\EOE ;”}"Q“ Faninies,
‘E’aa‘%mw a j; = like, in which there appear portrayals of, or
rences to, individuals who form part of their subject matter;

s Op%“?”*% the reference or g?&’}?i’f‘i‘i}’é}%
e

1estion is not mcmwsiw% W ;%i ‘i he subject’s rigl

sree of privacy and does not constitute an unjus
esploitation of the individual’s fame or reputation.

1. 3Particular attention is drawn (o the Merchandise Marks Act 17 o

P2 dentification of advertsements

121 Advertisements should be clearty § stinguishable as such whatever
their form and whatever the medium used. When an advertisement

3;& sars in a medium which contains news, editorial or progranyne matter
¢ should be so designed, ;“;mézzc d and presented thar it will E’} readily
recognised as an advertisement.

i

E’E.Ziﬁ n?ini medin, wherever there 1 any possi inii{ > of confusion, the
stion should be E% napi with the words
u‘%‘vi Ei‘ §§ SEMENT or ADVER ST, and should
be boxed in or otherwise ﬁm?mmm?s
accompanying editorial matier, For

172,310 Electronic Media particular care should be taken to clearly
listinguish between programme content and advertising. W hu‘ﬁ mu isa
ssibility of confusion. advertising should be clearly Cidentified ina
manner acceptable (o the ASAL

13.5afety

Advertisements should not without reason, justifiable on educational or
%{'}f‘zz‘zé grownds, um;%.z 1any visual presentation or any description of

: practices or of situations which show a disregard for safety.
%{‘M&. care s%}a} Ed be taken in advertisements directed towards or

Idren or young people.

http://www.asasa.org.za/Defaultaspx?mnu_id=37
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14.1.1.2The aim of the general principle is:

<that children should not be brought under the impression that it is
acceptable and safe to be in certain surroundings: and

«that the depiction of a particular activity or circumstances in such a way
would not have the likely effect that children would attempt to emulate i
with the concomitant risk of physical, moral or mental harm or that the

imé&shy:pression is created that it is acceptable to act in a certain manner.

14.1.2Instances where the above principle may apply are. inter alia, the
following:

An advertisement:

swhich encourages children to enter strange places or to converse with
strangers in an effort to collect coupons, wrappers, lables or the like;

~where children appear to be unattended in street scenes uniess they are
obviously old enough to be responsible for their own safety, and where
they are shown to be playing in the road unless it is clearly shown to be in
a play area or other safe area. in street'traffic scene where they are seen to
disobey traffic rujes;

«where children are seen leaning dangerously out of windows or over
bridges, or climbing dangerous cliffs;

swhere small children are shown climbing up to take things from a table
above their head or where med&shy:icines, disinfectants, antiseptics or
caustic substances are shown within reach of children without close
parental supervision, or where unsupervised children are shown using
these products m any way;

«where children are being shown using matches or any gas. paraffin,
petrol, mechanical or mains powered
appliances in such a way which could lead to their suffering injury.

14.1.3Possible justification of depicting children in dangerous situations
would be:

«advertising promoting safety or safe practices: or

~clearly surrealistic aciivities which could be perceived as such by the
child as likely viewer. would be excluded.

14.2Chiidren s credulity and lack of experience
14.2.1General principles

Advertisements should not exploit the natural eredulity of children or
their lack of experience and should not strain their sense of loyalty.

14.2.2Instances where the above principle may apply are. inter alia, the
following:

«for a commercial product or service which contains any appeal to
children which suggests in any way that unless the children themselves
buy or encourage other people to buy the product or service. they will be
failing in some duty or lacking in loyalty toward some person or
organisation, whether that person or organisation is the one making the
appeal or noL

rage 1v o1 14
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«which leads children to believe that if they do not own the produc
rtised they will be inferior in some way to other children or that they
are lable 1o be held in contempt or redicule for not owning it

sdealing with the activities of a club where children me
g;;mzjzé there is a &% ar statement that the club is ¢ wui?& suf
the manner of the behaviour of the children and the compar

and Lh;@i thers 1s no suggestion of the club being a secre
sgeiety;

o inn a Hteral sense, ie where
it is available without a consider&shy:ation. If a con '%’%iié)ﬁ applies. ie
“free with .. .7 This fact s?; suld be stated as well as any other conditions
that v«é?i apply if the | s not deliverable immediately if the main

: omething, is met. The gift should be

soffering a free gift. where the gift is not “free

!
conditions, sg the purchase i“}f
portraved in such a manner that its size can be determined by showing it
in relation o some common objec

oy

V4 3Parraval of children

ot

Chitdren should not be portray ed as se xz;;ﬁh ’1;4**::& 1¢. provocative or i

-

any manner which involves any form of sexual innuendo.
14.405e of children in adveriising

In using children in advertising attention is drawn 1o the prod&shy;visions
of Sections 43, 44 and 336 of the Basic Conditions of the

Employment Act of 1997,

15, Guarantees

PA I-Guarantee” and “warranty” stinct
Se118E5

eg EUS, PR et writhy Tt Saees
to deseribe a formal writter undertaking, often with legal torce, (o

i 1
reimburse a purchaser for the cost of the product itsell, or the cost of
having it put right in the event of defects becoming
apparent; and

more gene ;zii as }}eshsj‘?%ii\ﬁfii? ‘promise” and without any formal

IR

3 ohligation being Intende r§ t e understood.

Because the possibilities of confusion are considerable, the advertiser i

under an obl é{ tion 1o be as clear as possible as to the sense in which he

15,
“warranty” which &;a awas
therwise be enjoved by consum
understoond by the consumer as &«

2 Advertisements should not contain any reference 10 “guaraniee” or
v rights ch would
: pzs rpott So o d{? or may be

I

by

IWhere an advertisement exp
guaraniee or warranty as to
'*%c of any product. the Tyt terms ¢
printed for m for the consumer (o ’mmd amﬁ mmﬁ%

hefore he is committed o purch

wrantee”

15 dWher 1S
o of ai'aa. pro

http://www.asasa.org.za/Default.aspx?mnu_id=37
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15.5There is no objec %on to the use of "guarantee” ete. in a colloguial
$en8e provi ided there is no likelihood of a consumer SUpPPOSing that the
;%zéver{%ssﬁ‘ in axi g ‘*’Ezs: v fiwé is expressing a willingness to shoulder more
than |

Y
rely Ie;w@% obligations.

6. Monev-back undertakings

16. INeither “guaraniee” nor “warranty” nor any word derived from
@Iihz’f?. sazuégéd be used inan :sdx ertisement to describe or refer to an
iiiiif@?"zii?;iﬁg{. the substance of which is merely to refund the price of
product within a brief trialy Q;m{% o Jdissatisfied purchase /
an undertaking is given inan z;é\ ertisement the time withi

must be made by consume it nd should make
due aliowance for the tim of the product,

V6.2 Time limit on monev-back offers

Where an advertiser, in an advertisemnent, makes an offer to refund part of
the purchase price of a product under cerfain conditions. the period for
which the offer is valid shall be stipulated in the advertisement.

17.Use of the word “new™ in advertising

[ The word “new” or words implying “new” may be used in all media,
packaging. posters, billboards. etc for any entirely new product or service

marketed or sold during a given 1Z2-month peri iod.

P - g Y plgag o adsarties v chinaos ar cyvemeaent 1o o
;;gz}f alse be used 1o advertise any change or im iproven nent toa
service or pack { nge or improvement 15

ind can be

E”’.“"i“%lf; manimun use of the word “new” or words imiplying “new” in
he above prescribed context shall be confined to a 1 2-month period
caleulated from date of proven first usage in an advertisement. In

<:>\¢z’:pzmmi freumstances, the ASA may agree W an extension of the 12-

maonth period.

17.4% ¢ avoid consumer confusion:

17.4. 'im "%%iimm nrint and cudoor media. the “new” message must
first be d no later than 90 dm\ af frer “date of proven first usage”™ of
;“vwe to which the “new” message ¢ pg,ﬁésgf Thereafter, the

message may be ex g;rmd continuous Ev or zmsmmfwmiy for a period not
exceeding ?2 months from the “date of proven first usage” of the
productiservice.

P

[ 8

£7.5The provisions of clauses 17,1, 17.2.17.3 and 17.4 above shall ap

mnfaris mutandis, o advertisements and 1o p ging announcing any
—;é npe or improvement in a product. Service or id without the word

18.Use of animals in advertising

http://www.asasa.org.za/Default.aspx?mnu_id=37 7/4/2011
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contain anvithing that might reasonably be tho

1t to encourage or
condone cruelty or irresponsible behaviour towards ¢

animals.

The use of animals in circumstances other f%mn “natural” is subject {o
tz;iapm* tent w; rvision andfor approv al by Animal Wellare

Crganisations such as the Councll of the SPCA or Animal Anti-Cruelty
2;83@{;:’3*

s

19.Pricing policy

When any indication of cost is given in an advertisement regard should be
had for the following provisions:

19,1 Quotation

"aii ing price at which the goods will be sold to the purchaser against
iate payment must be quoted in full.

19. 2 nclusiveness

1w price must include all nece
@ prod annol or may not be pi
W

Such s M H
%:cfs iy ‘pzag‘zi E le 1o include ¢ s;d, costs in rizzz agz;sﬁiu‘é price

n%"iiu;y
contamern

the consume uch costs must be stated pmmi nently and
in a font size mf less ‘i‘?‘;z’szz z;ggf; m‘“ half the purchase price. {Refer 1o Clause

30 (Cellular telephones) of Section

g

Ihe advertised price for travel packages must clearhy

o
o
s

i
;r

19.2 {Where the price may fluct

external factors the nature and possible exte

19.2 2Where the advertised price is only avails
{e.g. onaspecific z;*‘fz?s}

19.2.3Validity of sales period if seasoral rates apply.

19.2 4Where compulsory payvments to a third party cannot be collected by

the advertiser in advance of the trip.

102 SAline and Travel Agency price advertising should mention any
obligation service fee or administration fee payable by the consumer.

19.3Carity

If reference 1s made In an advertisement 10 more than one product, or
more than one version of a single product. sz \E‘*(;iﬁ{i i}s a%z:a 10 which
Yﬁ?{w?iszj‘z‘ or version any quoted f}i‘%s:fz relates iHustrated, and
e quote ;é i aimygﬁmm with the il f%g ers should
g H i?i g};%u{? shown.

19.4V4T

ctions 64 and 65 of the Vajue-

Avtention 1 drawn ?é* the provisior
Added Tax Act 89 of 1991,

about us | advertising code | sponsorship code | complaints | consumer code | s-complaint | recent rulings | ad library | annual report
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Dial Direct - Gym Advert

dialdirectinsurance 5 videos S{zhs:: 9

Suggestions

Vodacom Unlirmited Music
- by VODACOMTY
| 2,288 views Promoted Video

= . Dial Direct - Urinal Advert
¢ by disldrecunsurance

C 275 views

Dial Direct - Elevator Advert
' by gisldrectinsurance

. 235 views

" Dial Direct Golfer advert
' by ByronLippatt
C B4 views

. Funny Gym Commerciat
by funknow
108,372 views

943 views
4 | Heineken Commerdial - Man
© With Talent
1 by zelfwelen
333,804 views

Uiploaded by dialdirectinsurance on May 18, 2

Dial Direct exercises its right to throw its weight around.

O fkes. O dishikes

Show rmore

= You Make Joburg Great
L (YMJG)

© by StephanPennun

4206 views

All Comments

Adding comments has been disabled for this video,

¢ Eddie lzzard- Death Star
: Canteen

| by Thom2200

T 13,653,195 views

myHotelVideo.com presents
Meriton Bondi Junctio...

by myHotelVideo

12,388 views

¢ Christian The Lion,The
 Reunion by www breezesve...
by Ciminceorporations

’5 55,042 views

| Funny Insurance Ad - Dial
- Direct

. by UpsiraamAdvertsing

: 8514 vipws

Jeep Commercial With Singing
Animals

; by christopher3071

{417,940 views

Lion Bar - 1991 UK Advert
¢ by DrDepvu
{33828 views

 Dave's Gym Advert
' by HenryBurion
| 92,680 views

$18

Budget Uirect Car Insurance -
Shower
by budgstdrect

B - 15057 views

Diai Direct: Break-down

[ 7

Slow downloads ruining your
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by Vnptvehannalt
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293 views
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AA Travel Insurance - Because
holidays breakdow.
by gmaruge il

B 75 sews

Dial Direct - Parking Ticket
Advert

irechnsdrants

L 43

The Dial Direct Pothole

Brigade

by westinsurance
E 46 vows

God's Gym Cormmercial
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28.244 views
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Youlube - hal Direct - King Bensley

Dial Direct - King Bensley

LessYadaYada 1 video Subscribe

Addto ¥ Share

Py 20

Mial Direct's anti hero, Yada dresses up as a famous international actor and

Show more.

Sigry in or Sign Up now to post a commaent!

i dorrt see the reference ot Ben Kingsley anywhere.,

i

5 2pn

Now that 15 very clever -

‘e

kayyy hand heads
: o

simple and smart |p

noit 835

Really nice and misresting

£

/s 8ge

vary nice video | fike it

s#estadi8t 7 oaye ago

tame.. unoriginal

a4t

http://www.youtube.com/watch?v=vEInTAW3xQs
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Advert

Hitarious car acodent
i vert - www

By cannat
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Twitter Feeds

stégdawbomStephanie Dawborn
This new Dial Direct ad, the parody of Sanlam's Ben Kingsley ad, is so going to get pulled from our tv
screens ~ funny but frowned upon

3 4yl

%(hé}*xyi'(shumet(hanyi Tshume
The new dial direct ad?! Big fat NO! How can they ridicule such a good ad? *forgot what insurance

co the original ad belongs to* SMH!

3 Jul

;esiw}mes!vw!

"@Lindel Pillay:Did Dial Direct just diss Santam?Santam,would never stoop to that level So glad to
be a part of the real thing! #TeamSantam”"

3 byl

!%eiw eslvwl
"@em jay7: “@lekwete: Is dial direct allowed to diss Santam that directly.” I love that ad, don't

think it will be on air for long". Exactly
3 Jul

iacquinBlacquin Botha
Love the dail direct spoof of the santam ad. Hilarious. #advertising
2 Jul

mo _mosheleUncle Mo
Just saw the new Dial Direct ad that takes a stab at Santam's 'Real Insurance' ad... Wow

2 Jul




58

Tlassic &4 Verified

#DialDirect has joind the spicy ad trend! Love that new yada-yada ad, jus cant rmbr whether they'r
rippin off metropolitan or santam or wat!

2 Jul

eM Jay7Mthuthuzeli Jama
“@lekwete: Is dial direct allowed to diss Santam that directly.” | love that ad, don't think it will be on

air for long
2 Jul

aamZAdam Herman
The new dial direct advert which rips off the ben kingsley santam advert is HILARIOUS!

2 Jul

darrenmgDarren Gilhert
Has anyone seen the last Dial Direct ad? Spoof of Santam's ad with Ben Kingsley & lookalikes. Ouchl

#adwars
2 Jul

leeK Moshoeshoe
Is dial direct allowed to diss Santam that directly.

2 Jul

KagisoGillKagiso Gill
@5egolgp | foresee a lawsuit/complaint being lodged by Santam...
2 Jul

Lindel PillayThe First Lady
Did Dial Direct just diss Santam??7? :-O Woah! Santam, would never stoop to that level... So glad to

be a part of the real thing! #TeamSantam
2 Jul
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miss _mbaliMbali Ndiovu
Dial direct just took it to the max,the took it to santam -*screams*

2 Jul

dustinchickDustin Chick
Ok so the new Dial Direct ad is a direct stab at Santam. Wonder how long the complaint to the ACA

will take?
2 Jul

ThobileMpunzanaThobile Mpunzana

Dial Direct bathong? What did you do to the Santam ad? Ayi mani
2 Jul

ThabcatrickThabo Patrick
#DialDirect ripping the #Santam ad. Very funny indeed.

1 Jul

MrCBondClayton Bond
Killer Santam ad, @Char lott ie . You one funny motherfcker!!

1 Jul

michellecoetseeMichelle Coetsee
Brilliant! RT @pepemarais: Dial Direct’s Yada kicks sand in Santam's eyes - httn://t.co/f7ciwWQ

| Jul

Qegémé{aigPepe Marais
Dial Direct's Yada kicks sand in Santam's eyes - hitp://t.co/f7ciwwQ

1 Jul

%\fﬁuvhaMMaduvha Mphaphuli
Saw Dial Directs reply to the Santam advert... Ouch




GO

BisoLbitzBiso L'bitz
#Deathby #DialDirect’s new ad! Taking a stab @ #Santam
1 Jul

MrGKrugerKruger
Be on the look out for the spoof dail direct add of the ben kingsly santam add

{ Jul

B

michellecoetseeMichelle Coetsee

http:/Mco/T7eiwWO

1 Jul

pepemaraisPepe Marais
Dial Direct's Yada kicks sand in Santam's eyes - htip://t.co/f7¢jwWQ

1 Jul

Lvnn BCffaLynn Boffa
RT ‘@megsbiebs: Dial Direct - King Bensley hitp:/voutu.be/vEInTA W3xOs Bit ridiculous..
< shocking!

worldofjujuluanel van der Walt

BWAHA! South Africans, have a lookie! RT @K lLikKlikBang: Check this video out -- Dial
Direct - King Bensley http://t.co/oopuNMb via [@youtube

1 Jul

KlikKlikBanglesse-Leigh Elford

Check this video out -- Dial Direct - King Bensley http://t.co/oopulNMb via “wvoutube

1Jul
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tateral Thera
#WeNeed2FindYouAJob RT @MizAnnel57: OMG!! The new dial direct advert ripping off

Sanlam.... *dead*
1 Jul

Kee tooKeitumetsi Mokoena
The new Dial Direct add just blew me away!!! #brilliant...
1 Jul

Oli

viaShihambeOlivia Shihambe
Lmao | love the new dial direct add! Lmao talk about a "direct” low blow! #donel
1 Jul

TrevozTrevor Zondi
YOH!II OMW... have u seen the new Dial direct ad??? talk about in ur face!ll
1Jul

Lethu28lethu Ziqubu

The new Dial Direct ad is off the hook but they will take it out on Monday by the competition board.
Freaken hilarious.

1 Jul

thutozadclThuto Mkhize
The new Dial Direct advert is so 'directed’ @ da competition! Funny!

1 Jul

siphamandlamdunSivamdumisa mdunge

Dial direct went a bit too far with that ad, undermining santum/!, but it is a good ad, its a pitty they
will have to pull the ad!

1 Jul
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eM JayMthuthuze!i Jama

1 Jul

sssNa&iaMNadia Matlala

DID ANYONE JUST SEE THE NEW DIALDIRECTADO_0O0O_ 00 O
1 Jjul

g:h;mma RChimma Roma
Dial Direct, that's a pathetic advert ....

1 Jul
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ATTORNEYS

DELIVERED BY EMAIL

; i o Stellenbosch Office
Dial Direct Insurance Company Limited 2nd Floor Block B
De Wagenweg Office Park
Stellentia Street Stellenbosch
By email: brad@telesure.co.za 7600 South Africa
P O Box 1008 Stellenbosch 7599
Docex 10 Stellenbosch
Tel +27 (0)21 809 6000
Fax +27 (0)21 887 1091
www.werksmans.com
enquiries@werksmans.com

For attention : Head of Marketing : Mr Bradley du Chene

YOUR REFERENCE: Bradley du Chene
OUR REFERENCE: ] Hollesen

DIRECT LINE: +27 (0)21 809 6008
DIRECT FAX: +27 (0)21 809 6141
EMAIL: jhollesen@werksmans.com
02 July 2011
URGENT
Dear Sirs,

SANTAM LIMITED / DIAL DIRECT INSURANCE LIMITED ~ COPYRIGHT INFRINGEMENT

1. We act on behalf of Santam Limited ("Santam”) in legal matters.

2. Our client is the proprietor of the copyright in and to the literary work and cinematograph
film in respect of its latest advertisement promoting and advertising its services in which Sir
Ben Kingsley and another actor with similar features to Kingsley walks along a beach

(“Santam Advertisement”).

3. It has come to our client's attention that an advertisement has been created by vourselves
or on your behalf which is being flighted on national television in which our client’s copyright
in and to the Santam Advertisement has been reproduced in which you have merely replaced
the heads of the parties used in the Santam Advertisement with the talking hand which you
use in your other advertisements (“the Dial Direct Advertisement”).

4, Our client’s instructions are that you have no right whatsoever to use any of its copyright
material with the result that your unauthorised reproduction of our client’s works constitutes
an infringement of copyright in accordance with the provisions of the Copyright Act, 98 of
1978, Liability arises irrespective of whether vou have knowledge of the existence of the

copyright.

Our client’s further instructions are that Mr Ravi Jaga of its Corporate Legal Services
department contacted your Mr Bradley du Chene telephonically this afternoon advising that
Santam had become aware of the Dial Direct Advertisement and the flagrant infringement of
its copyright providing yourselves with an opportunity to immediately desist from the

Ul

Werksmans Inc. Reg. No. 1990/007215/21 Registered Office 155 5th Street Sandton 2196 South Africa

Directors DG Williams (Chairman) P le Roux (Deputy Chairman) AL Armstrong DA Arteiro WIJ Badenhorst AR Berman NMN Bhengu JM Bortz TK Bortz
GT Bosar T1 Boswell MO Bréinn W Brown S0 Browne BF Burger PG Cleland 16 Closte PPI Coetser D Corbett B de Villlers GW Driver WJ gu Plessis LI du Preer
R} Feenstras S Fodor S$) Gardiner D Gewer W Goolam 1D Gouws GF Griessel AK Heeger O Hertz J Hollesen VR Hosiosky BB Hotz  HC Jacobs
MC Janse van Rensburg TL lanse van Rensburg G Johannes $ July J Kalimeyer A Kenny BM Kew N Kirby HA Kotze PD Kriel S Krige C Leclercg MM Lessing
£ Levenstein 1% Lochner HA{Boy) Louw L Louw DA Loxion 15 Lubbe BS Mabasa PH Mabaso MPC Manaks G Marinus H Masongo O Moraitis TA Mthivanse
31 Miemand WE Gosthulzen M Pansegrouw CF Pauw AY Pillay £ Pilley BC Price 8 Raath L Rood BR Roothiman W Resenberg M Sader LY Siiberman MEB Simon
1A Smit PO Steyn J Stockwell S Teichner G Theron 13 Truter KI Trudgeon M van der Merwe HA van Mlekerk Flvan Tonder 1P van Wyk A Vatalidis
1GL Visagie RN Wakefield DC Walker D Wegierski M Wiehahn DC willans PA Winer A Wood £ Wood BW Workman-Davies

JOFTANNESBURG « CAE TOWN « PAARL « STELLENBOSCH » IYGER VALLEY
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flighting thereof to avoid urgent interdict proceedings being launched by our client. We
confirm that Mr du Chene advised Mr Jaga that consideration would be had to the foregoing
upon receipt of a letter of demand which could be sent to his email address reflected herein.
We therefore place on record that our client has provided yourselves with an opportunity of
desisting from your unlawful conduct prior to the launching of legal proceedings.

6. In the light of the foregoing unlawful conduct we are instructed to demand from you, as we
hereby do, that you immediately -

6.1

6.2

6.3

6.4

6.4.1

6.4.2

Cease all use of Dial Direct Advertisement and/or any other representations or
replicas or reproductions or adaptations of the whole or a material part thereof or any

imitation thereof;

Instruct the broadcasters flighting the Dial Direct Advertisement to immediately cease
the flighting thereof;

Remove the Dial Direct Advertisement from any material in which it is used including
on any websites.

Furnish our clients with the following in writing:

A confirmation that all use of the Dial Direct Advertisement and / or adaptation
thereof has ceased;

An undertaking that you will desist from any future use whatsoever of the Dial
Direct Advertisement and / or adaptation thereof.

Should we not receive a response by way of full compliance with the abovementioned demands by
12:00 on 3 July 2011 our client will faunch an urgent interdict application without reference to you.

Our client’s rights to launch an action for damages is reserved particularly such additional damages
as may be applicable in terms of section 24(3) of the Copyright Act by taking into account the

flagrancy of the infringement.

Yours faithfully

J HOLLESEN

THIS EMAIL HAS BEEN ELECTRONICALLY TRANSMITTED WITH NO SIGNATURE.

< s



Page 1 of 2

” h
From: Bradley Du Chenne [brad@telesure.co.za] 6 q QS

Sent: 03 July 2011 10:33 AM

To: Janine Hollesen

Ce: ravijagal 3@gmail.com; Gerhard Cloete; Karlie Jordaan

Subject: Re: SANTAM LIMITED / DIAL DIRECT INSURANCE COMPANY LIMITED

Dear Janine
Your email of yesterday refers.

As discussed with Ravi yesterday evening the time lines for withdrawal of the advertising material
was not reasonable in that it was feasibly impossible to withdraw the material from the relevant

media companies over the weekend.

In so far as your inference that our advert is an infringement of your client's copy we request that we
be afforded time until close of business on Monday to consult with our legal counsel. We however at

this point in time deny that we have infringed Santam's copyright.
With reference to point 3 of your letter of demand

Bradley Du Chenne

Head of Marketing & Sales
Telesure
Tel:+27117789791
bradiatelesure.co.za

Sent from my iPad

On 02 Jul 2011, at 18:29, "Janine Hollesen" <jhollesen@rwerksmans.com™> wrote:

<111070218290202902 gif>

Dear Mr du Chene,
Please see the letter attached hereto for your urgent attention.

I refer to the telephone discussion which you had this afternoon with Mr Ravi Jaga
of Santam's Corporate Legal Services who advised that I could provide you with his
mobile number being 082 777 6611.

Please note however that any response to our letter is to be addressed to ourselves.

I look forward to your urgent response.

Yours sincerely,

Janine Hollesen

Director

T 427 {0)21 809 6011
F+27 (0)86 510 6639
ihollesen@werksmans. com

Werksmans Attorneys

2nd Floor, Block B, de Wagenweg Office Park,
Stellentia Road, Stellenbosch, 7600

P O Box 1008, Stellenbosch, 7599
Stellenbosch |, South Africa

T +27 (0321 809 6000

F+27 (0321 887 1091

file:///G:/EMAIL%201 htm 7/4/2011
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=-mail and its attachments if any, are subject to the Werksmans Inc. e-mail discl
ailable on our website at Disclaimer or from our Marketing department on 011

mfo@werksmans. com. A list of Werksmans Directors is avaiiabie at People Profiles, itevomcid

<LETTER OF DEMAND - DIAL DIRECT.pdf>

file:///G:/EMAIL%201.htm 7/4/2011
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From: Lies] Viljoen [lieslv@1lifedirect.co.za] 6 Io 6

Sent: 03 July 2011 11:43 AM
To: Janine Hollesen
Subject: Fwd:

Dear Janine

Further to my email of earlier today, Dial Direct's stance on the matters raised by you is as follows:

1. Without entering into any debate regarding the merits of this matter, we do not believe that your client
has any valid basis to bring any application on the basis of urgency or at all and Dial Direct reserves it's
rights to defend any such action if need be.

2. Regarding any possible infringement of copyright, Dial Direct vehemently denies that it has in anyway
infringed vour client's copyright.

3. Should it be argued that Dial Direct has infringed the copyright, which is denied, Dial Direct shall
argue that it's advertisement is sufficiently differentiated from your client's advertisement in that ;
a) your client's advert has in no way been reproduced, as alleged;
b) an independent production house was instructed by Dial Direct through it's advertising
agency to produce Dial Direct's advertisement which was shot on location in mid June;
¢) there are a number of differentiators between the two advertisements including, but not
limited to, background weather, background music, dialogue, clothing, closing billboard,
payoff line and physical human features ( hands versus head).
d) it cannot cause any confusion in a consumer's mind regarding the service provider

involved.

4. Dial Direct has over the last two years established it's advertising payoff line of " Less Yada
Yada, more Ching Ching" as an established brand property. In this regard, Dial Direct's
payoff line has become instantly recognisable to consumers.

In the circumstances Dial Direct shall not, at this point in time, accede to any of the demands contained in
paragraph 6 of your letter of 2 July 2011. Further, Dial Direct's rights are reserved in full to consult with
it's legal representative and provide you with a more detailed reply by close of business on Monday.

In the interim, should your client chose to proceed with any application, as it has threatened, then Dial

Direct's rights are reserved to oppose any such application. Dial Direct expects to receive notice of such
application and then our rights are reserved to oppose such application.

Regards
Bradley Du Chenne

Sent from my iPad

This e-mail is sent on the Terms and Conditions that can be accessed by Clicking on this link
ntto:/repository.isservices.co.za/Disclaimer htm

file:///G:/EMAIL%202 htm 7/4/2011
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From: Janine Hollesen 1

)
68

Sent: 03 July 2011 07:33 PM
To: Liesl Viljoen; brad@telesure.co.za

Ce: 'Barbara Vaughan'
Subject: SANTAM LIMITED / DIAL DIRECT INSURANCE LIMITED

Importance: High
Dear Mr du Chene,

We refer to your email below and record that the points which you have raised are neither
material nor are they related to your infringement of our client's copyright.

Not only does your advertisement amount to an infringement of our client's copyright it also
constitute constitutes unlawful competition.

Please note that we are preparing legal proceedings which will be launched tomorrow.

Yours sincerely,

Janine Hollesen

Director

T +27 {0321 809 6011

F +27 (0386 510 6639
ihollesen®werksmans. com

Werksmans Attorneys

2nd Fioor, Block B, de Wagenweg Office Park,
Steflentia Road, Stellenbosch, 7600

£ O Box 1008, Stellenbosch, 7599
Stellenbosch , South Africa

T +27 (0321 809 6000

Fo+27 {021 887 1091

From: Lies! Viljoen [mailto:lieslv@1lifedirect.co.za]
Sent: 03 July 2011 11:43 AM

To: Janine Hollesen

Subject: Fwd:

Dear Janine
Further to my email of earlier today, Dial Direct’s stance on the matters raised by you is as follows:

1. Without entering into any debate regarding the merits of this matter, we do not believe that your client
has any valid basis to bring any application on the basis of urgency or at all and Dial Direct reserves it's

rights to defend any such action if need be.

2. Regarding any possible infringement of copyright, Dial Direct vehemently denies that it has in anyway
infringed your client's copyright.

3. Should it be argued that Dial Direct has infringed the copyright, which is denied, Dial Direct shall
argue that it's advertisement is sufficiently differentiated from your client's advertisement in that ;
a) your client's advert has in no way been reproduced, as alleged;
b) an independent production house was instructed by Dial Direct through it's advertising
agency to produce Dial Direct's advertisement which was shot on location in mid June;
¢) there are a number of differentiators between the two advertisements including, but not
fimited to, background weather, background music, dialogue, clothing, closing billboard,
payoff line and physical human features ( hands versus head).
d) it cannot cause any confusion in a consumer's mind regarding the service provider

file:///G:/EMAIL%203.htm /472011
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imvolved.

4. Dial Direct has over the last two years established it's advertising pavoff line of " Less Yada
Yada, more Ching Ching" as an established brand property. In this regard, Dial Direct's
payoff line has become instantly recognisable to consumers.

In the circumstances Dial Direct shall not, at this point in time, accede to any of the demands contained in
paragraph 6 of your letter of 2 July 2011. Further, Dial Direct's rights are reserved in full to consult with
it's legal representative and provide you with a more detailed reply by close of business on Monday.

In the interim, should your client chose to proceed with any application, as it has threatened, then Dial
Direct's rights are reserved to oppose any such application. Dial Direct expects to receive notice of such
application and then our rights are reserved to oppose such application.

Regards
Bradley Du Chenne

Sent from my iPad

This e-mail is sent on the Terms and Conditions that can be accessed by Clicking on this link
hitp/repository isservices.co.za/Disclaimer.him

%
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IN THE HIGH COURT OF SOUTH AFRICA

(WESTERN CAPE HIGH COURT, CAPE TOWN)

In the matter between:

SANTAM LIMITED

and

DIAL DIRECT INSURANCE LIMITED
JOE PUBLIC (PTY) LTD

Case No.

Applicant

First Respondent

Second Respondent

AFFIDAVIT

I, the undersigned,

ALISTAIR JOHN KING

do hereby make oath say that:



L

71

[ am one of the founding directors of King James Advertising Cape Town (Pty) Limited
(“King James™) which is an advertising agency responsible for the creation of marketing
communications for a number of clients among which are blue chip companies, including

the Applicant. King James is a South African registered company which carries on

business here

The facts contained herein are within my own personal knowledge and are, to the best of
my belief, both true and correct, or are derived from the properly kept. accurate and
ongoing records of the King James, to which I have access. Any legal submissions
advanced in this affidavit are on the advice of the Applicant's legal representative, which

advice I accept as being correct.

I have read the affidavit of Anel Grobler and confirm the contents thereof insofar as they

pertain to King James, the Real McCoy and the Yada Yada advertisements.

The Second Respondent and its director Mr. Pepe Marais are well-known to me and
experienced advertising agents. They are bound by the Advertising Standards Authority
Code (“the ASA”). 1 confer with Ms. Grobler that the Yada Yada advert flagrantly
offends this code. As appears from Mr. Marais own tweet — to which I refer below —he

himself has characterised the Yada Yada add as denigrating of the Applicant and as

“kicking sand in Santam’s eyes.”

In or about October 2010 King James was commissioned by Anel Grobler of Santam
(Pty) Limited (“the Applicant”) to attend to the rebranding and repositioning of the

SANTAM brand.




T

This rebranding exercise carried out by King James was concerned with all aspects of the
Applicant’s corporate branding which included the updated umbrella, logo, a new slogan
“Advertising Good and Proper”, communications material and advertisements, including

the Applicant’s “Real McCoy” advertisement.

I was the creative director in respect of the Applicant’s “Real McCoy” advertisement, and
as such was responsible for the conceptualisation, scripting and creation thereof on behalf
of the Applicant. The final product is a culmination of a lengthy process which
commenced with the intensive consideration and interpretation of the Applicant’s
strategic brief. King James and representatives of Santam’s marketing department,
including Anel Grobler, held numerous workshops and meetings in order to ensure that
the final product was created in terms of the Applicant’s commission, would address its

market demographic and would provide a distinctive benchmark to serve as the

foundation phase of a long-term marketing campaign.

King James in turn commissioned Dean Blumberg on behalf of the Applicant to direct the
making of the Real McCoy advertisement which took place over a number of days on
Noordhoek beach in the Western Cape which was approved by client and flighted on

national television for the first time on § May 2011.

Subsequent to the flighting of the Real McCoy advertisement, Mr. Pepe Marais, a
director of the Second Respondent, telephoned me to compliment me on the Real

McCoy. Second Respondent (and Pepe) has for some time been the First Respondent’s

Y \L s

3

advertising agency.
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On 1 July 2011, upon becoming aware of the First Respondent’s Yada Yada
advertisement I spoke to Mr. Marais who acknowledged that he and Second Respondent
had produced it. He said “we thought twice about doing it”. 1refer to the reproduction
of a Twitter feed concerned with the Yada Yada advertisement which has been annexed
to the founding affidavit and particularly refer to Mr. Marais’ tweet posted on 1 July

2011, which has been reproduced below, for ease of reference —

p‘i epemaraisPepe Marais
Dial Direct's Yada kicks sand in Santam's eyes - http:/t.co/f7cjwWQ

1 Jul

King James is and has at all relevant times been a registered company in terms of the

Jaws of the Republic of South Africa, including the periods during which the Real McCoy

advertisement was created.

By virtue of my capacity as a director of King James and the creative director responsible
for the conceptualisation, scripting and making of the Real McCoy advertisement, I can
confirm that all King James personnel who were involved in any aspect were at all
material times South African residents and were acting in the course and scope of their

employment with King James insofar as they used their time, effort and skill to create the

Real McCoy.

No creative input or intellectual property which went into or forms part of the Real
McCoy was derived from person(s) outside of the Applicant and King James or other
than under my strict and direct supervision and control. The only possible exception may

have been the director, Mr. Dean Blumberg who was specifically employed by King

James on behalf of the Applicant.

Due to the fact that the Real McCoy advertisement was created under my supervision and

control by employees of King James, I can confirm that no reference was made to any

Y \\/\4
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16.

17.

18.

other materials or other works in the creation thereof. The Real McCoy is an entirely
original work conceptualised (and scripted) and/or under my direction and control by me

and created by King James pursuant to the Applicant’s commission to do so.

The Real McCoy advertisement has been reduced to a material form, and is a fixation and
storage on film and other matter of data, signals and a sequence of images capable, when
used in conjunction with other mechanic and electronic devices, of being seen as a

moving picture and of reproduction, and includes the sounds embodied with the film. Itis

not a computer program.

As a consequence, | am advised that the work which is the subject matter hereof i.e. the
Real McCoy advertisement, is protected by copyright as a cinematograph film, the

copyright in which vests in the Applicant.

In this regard I am advised further that in terms of section 21(1)(c) of the Copyright Act,
where a person commissions the making of a cinematograph film and pays or agrees to
pay for it in money or money’s worth, and the work is made in pursuance of that
commission, such person shall be the owner of the copyright subsisting therein for
purposes of the Copyright Act. As set out above, Santam commissioned King James to
create the television advertisement which was created by King James in pursuance of
such commission for which King James has been paid, with the result that the Applicant
is the proprietor of the copyright in and to the Real McCoy advertisement. However.
insofar as any copyright may have vested in me or King James, it is hereby assigned to

the Applicant.

As an experienced advertising professional with more than 20 years experience in the
field, T have no hesitation in saying that the Yada Yada advert offends the acceptable

advertising norms and standards and is, moreover, causing the Applicant irreparable

= \
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harm by eroding the brand image and equity which we have created at a cost of

millions. \

ALISTAIR KING

[ certify that this affidavit was signed and sworn to before me at é%y 77z~ on this the

day of July 2011 by the deponent who acknowledged that he knew and understood the
contents of this affidavit, had no objection to taking this oath, considered this oath to be binding
on his conscience and uttered the following words: 'T swear that the contents of this affidavit are

both true and correct, so help me God.'

Y

COMMISSIONER OF OATHS

ADV. MURRAY JOHN MARTYN BRIDGMAN
Huguenot Chambers

40 Queen Victoria Street

Cape Town

8001

Practising Advocate RSA

Ex officio Commissioner of Oaths

+5
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

In the matter between:

SANTAM LIMITED

and

DIAL DIRECT INSURANCE LIMITED

JOE PUBLIC (PTY) LTD

+6

Case No.

Applicant

First Respondent

Second Respondent

AFFIDAVIT

I, the undersigned,

SHIHAAM ABRAHAMS

do hereby make oath and say that:

N

g
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I am the business unit head of the Santam Media Planning and Buying Portfolio of
Vizeum Media South Africa (Pty) Limited (“Vizeum™). I have 10 years experience in the

media industry.

The facts contained herein are within my own personal knowledge and are, to the best of

my belief, both true and correct, or are derived from the properly kept, accurate and

ongoing records of Vizeum.

I have read the founding affidavit by Anel Grobler and confirm the contents thereof,
insofar as they relate to me, are to the best of my knowledge true and correct. I have been

actively involved in the “Real McCoy” advertising campaign and have personal

knowledge of the relevant events.

Vizeum is the Applicant’s media agency responsible for all advertisement planning and
buying across all media, including television. Vizeum’s responsibilities include, inter
alia, compiling the Applicant’s advertising schedules for the flighting of its
advertisements across all television stations, in accordance with the client’s brief and
budgetary requirements. We also audit the flightings to monitor the performance of the

advertisement and to ensure that all flightings have taken place according to the bookings

made.

[ attach hereto as annexure “SA1” Vizeum’s media schedule in respect of the Applicant’s

“Real McCoy” advertisement for the period 8 May 2011 to 30 June 2011 which reflects,

e

inter alia, the following:
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5.1 That the advert has aired 518 times across a variety of television broadcasting
channels, including SABC 2 and 3, e-tv, MNET, and DSTV has been seen by

more than 2.6million people per burst (there were two bursts over the relevant

period);

5.2 The media value of the broadcasting of the adverts totals R11.4 million.

On the evening of Friday, 1 July 2011 I was contacted by Anel Grobler, the Applicant’s
brand manager, who informed me that the First Respondent had aired its “Yada Yada”
advert on national television, and asked me to urgently try and ascertain whether or not
the First Respondent had further flightings booked for over the weekend. I managed to
establish from contacts at one of the television stations that the First Respondent had

indeed booked airtime at certain stations over the weekend.

I have over 10 years experience in the media industry and have extensive knowledge of
the process of booking airtime on television stations. Material deadlines to the stations
are in general 5 days prior to flighting (MNET and DSTV have a 7 day prior to airing
deadline). This is due to their internal planning requirements as the material needs to be
timeously loaded onto their systems. Once the material is loaded onto the TV station
system, it requires some manpower to action a request to withdraw an advert, as it is an
automated system and would require manual intervention. It is not possible to remove the

advert without instruction from the relevant media agency (acting on instructions from

their client).

3
e
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7. In order for the First Respondent to have placed the Yada Yada advert for airing over the
weekend, the material would have had to have been delivered to the stations no later than
Wednesday 12h00. By orchestrating the airing of the “Yada Yada™ advert for over the
weekend, the First Respondent no doubt wished to rely on the contention that it would
have been difficult to pull the advert over the weekend from the television stations. [ am
advised that the First Respondent has in fact alleged that the deadline given to the FRirst
Respondent by the Applicant’s attorneys at 18h30 on Saturday, 2 July 2011 to pull the
advert by 12h00 on Sunday, 3 July 2011 was unreasonable and that it was feasibly
impossible to withdraw the material from the media over the weekend. Although it would
require some effort, it is certainly possible to give the necessary instructions to the
television stations to remove flightings of an advert over a weekend, and procure such
removal, within a couple of hours. I can confirm that in my experience the pulling of
adverts already loaded on a broadcaster’s system is possible, even over a weekend, which
has also been confirmed telephonically by the relevant parties at two broadcasting

stations. I accordingly do not agree with the First Respondent’s contentions in this regard.

X\: E«?&Lﬁ%‘v» e

SHIHAAM ABRAHAMS

I certify that this affidavit was signed and sworn to before me at Cape Town on this the 4" of day
of July 2011 by the deponent who acknowledged that she knew and understood the contents of
this affidavit, had no objection to taking this oath, considered this oath to be binding on her

conscience and uttered the following words: 'T swear that the contents of this affidavit are both

true and correct, so help me God.'
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COMMISSIONER OF OATHS

Name:
ADV. MURRAY JOHN MARTYN BRIDGMAN
. Huguenot Chambers
Address: 40 Queen Victoria Street
Cape Town
. 8001
Capacity Practising Advocate RSA

Ex officio Commissioner of Oaths
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Client: Santam

Campaign:  Santam Brand Launch Campaign - Follow up

Timing: 12 - 24 June 2011
Revision: 1

santam

Audience : AGE25 AGESS AGESQ INC 10000- 18859 L:3815{000) $:848 ( (AGERS AGESS AGESD ING 10000-18699))

Station  [From

011081

..2011/0612
011706713

1To

Plan Title

X-MEN; THE LAST §TAND

D
AMERICAN IhOLS

AFRIKAANS MOVIE
5

ERCHEF AUSTRALIASZ(
CHEF Al

. [Apale

g

AlValue

Shutter isiand

) Vi
SURVIVOR 8A MALDIVES ® (8

AlValue

8 THE GOOD WIFETT®
8h

c
HARRY'S LAW (/)

5 |ENEWS PRIME T

4| BEHIND ENEMY LINES 1 AX

Shutter tsland

£
Bchedule Performance

Shutter lsland

TR assa0]




Target Market: HHI R10 000+ Age 25+

Universe Size: 3,619,000

Terrestrial AR's 2E
DBtwDigital AR's 46

Total AR’s 321
Reach: TH50%
Eff Reach+ 39%

Ave Freq 4.2

No of spots 224

)

Sowrce Perod DETIR0T 1- 0042081
Forecast Pariod: L0 11 2006/2011

“[Ratecard Rate

R 536,000

R 1,582,000

R 418,000

R 38,000

R 1,205,600

SABCS

R 497,000

Other DSTV

Total




VIZEUM SOUTH AFRICA

CLIENT: SANTAM ; BITES S b
PRODUCT: SANTAM COMMERCIALPERBSONAL LINESBRAND
Creative Santum Brand Creative m Q : ﬁ 3
PERIOD: SANUARY - DECEMBER 2011
DATE: 201107704 07:22 _
u*:xmsm,o% { 1 |
6 Publication From Campaigns Positioning Creative BIZE COST FLAT DISC DIsc T CO8T
CM|{COL, PCCM RATE % R Madia Val
int Comm
Sunday Times | Santam Brand Uplront AHP Brand Ad 27] 10 ] RE30DD00] R251,100] 13.5% | R33,809] R 217,202
Rapport Santam Brand Upfront RHP Brand Ad 71 10 F 630.00 R170,100f &% R 8,505 R 161595
Rapport Santam PL Bonus Gampaign  Upfront RHP Brand Ad 71 10 R 830.00 R170,100] 5% RBS05I R 161,595
Sunday Times Lilestylm . Santam PL Honus Campaign [Upliom RHP_ BrandAd | 20| 8 R 303,00 R48480] 135% | R6545 RALO3S
Sunday World Lifestyle Samam PL Bonus Campal. Lipfront B9 Brand Ad 200 8 R 172.00 R 27 520] 13.5% M 371 R 23805
Sunday Times Business Santam Commaercial Uplront RHP Brand Ad | 10] 10 | R1,392.00 R130.200] 135% | R18.782] R 120408
Rapport - Sabis [Bantam Commercial Lipfront RHP Brand Ad | 10] 10 | RT760.50 R76.050] 50% | R3803] R72248
£
The Times Santam PL Bonus Campalgn _ [Upfront RHP Brand Ad 20 R212.00 R33,020] 13.5% R4579] R 28,341
The Times Motor Mania Santam PL Bonus Campaign _ [Upfront RHP .{BrandAd | 20 R 320, R51,200] 135% R69121 R44.288
The Sowetan .| Satam PL Honus Campaign _ (Upfront RRP BrandAd | 20 R292. R46720] 135% | RE307, RA0413
TheStarMainBody 1 Santam PL. Bonus Campaign | Upfront REP “[Brand Ad 27 R 329, R 89, 12% | Ri0688] R 78,377
BusinessReport | Santam Commercial piront RHP Brand Ad | 27 R 585! R 152,574] 12.0% | R 18309] R 134,285
Business Day .| Bantam Commercial plront RHP Brand Ad | 27 R 220 R 554 8.0% R3,564] RE5836
Sake 24 (BeetdiBurgeriVolksbiad]  |Santam Commercial ipfront RHP Brand Ad | 27 R513.00] R 138,510 7.0% R9,6068] R 128,814
The Daily News . {New - Santarm Brand ipitont BHP Brand Ad | 27 R 157.28 R42460] 1 REOBS! R 37365
Cape Argus New « Bantam Brand Lgfront RHP Brand Ad ¢ 271 1 R 1 R 50,350 % R& 042 F 44.308
Personat Finance Santam PL Botus Campal Linfront RHP 271 10 RS561.31] R151554] 12% R 18.188] R 133 367
Financial Mail | B80tam Comunercial REOOR| &% R3059] R4793
Finweek Santam Commercial FPPC R48,500] &% R 2,852 R46.24
Entrepreneur Santam Commercial .. R31580] 50% | R1E79] R2000

wawns % 01.4%
Reach "000 14,160,000
Frequency 1448
Commerciai Market

Work
Reach % 80.0%
Reach "000 241,000
Frequency 58
-
Y

DOVUOTIOE 0T TP AM

TOTAL PRESS & PRINT

(MEDIA VALUE INCLUDING 18.5% COMMISSION)

MR;R\:?&NS &«

TOGTAL TOTAL May-11 Dates Hs P Datas
FLAT DISC
COST COST
 R251100] R3IEER, R 217002 R217 202 5 ®
R170,100] R B8.505] R 161,508 R 181,588 i [
R340,200] R17,010] R3237180 R 161,508 28 RGBSR 9
|__R145440] R 18,634 R 125806 RALEIE o RB3B70] 512
RE5040] R7.430]  R47810 R 23 805 F i &
R139900 R18782] R 120408
R 760500 H3803] W 72248
RO7EW REISE R 58682
R102406] R13424]  Ressra
RO3440] R12614] R 60,820
R178,130] R21,376] R 188754
R610207] R73 2361 R 537,002
R237600) R14.286 T 203 344
R 554,040 RD,783] R 518357
R84820] R10,180]  R74.730
R 100868 “R12.004 TREAAIE
R 03107 R 36,3730 R 288735
R101,880] RE R 25,861
Resa00] R R 82,498 1 R 4B pa] 28 Fab Rl
R3TE8O] R, R 30,001 X R 30,001
R 3,741,564  J04,848| B 3.478, 38 R 3,031,476 LR
o Th RE chick (Should bo MIL)
80% 1%

TOTAL CLIENT COST {excluding 18.5% Agency Commission}




IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

In the matter between:

SANTAM LIMITED

and

DIAL DIRECT INSURANCE LIMITED

JOE PUBLIC (PTY) LTD

)

Case No.

Applicant

First Respondent

Second Respondent

AFFIDAVIT

I, the undersigned,

RAVI JAGA

do hereby make oath and say that:




1. [ am the legal advisor and Manager: Corporate Legal Services of the abovenamed

Applicant. T am duly authorised to represent it in these proceedings.

2. The facts hereinafter set forth are within my own knowledge and belief, save where the

context indicates otherwise.

3. I have read the affidavit deposed to by Anel Grobler on Monday 4 July 2011, and confirm

the contents thereof insofar as they relate to me and to the Applicant.

I certify that this affidavit was signed and sworn to before me at Cape Town on this the 4" of day
of July 2011 by the deponent who acknowledged that he knew and understood the contents of
this affidavit, had no objection to taking this oath, considered this oath to be binding on his

conscience and uttered the following words: 'l swear that the contents of this affidavit are both

true and correct, so help me God.'

A = e

COMMISSIONER OF OATHS

Name:
v MURRAY JOHN MARTYN BRIDGMAN

JgJ"ﬂﬁt Chambers
4 Queen Victoria Street

Address: Zape Town
3001

or actnsmg Advocate RSA
Capacity . ntticio Commissioner of Oaths



IN THE HIGH COURT OF SOUTH AFRICA

(WESTERN CAPE HIGH COURT, CAPE TOWN)

In the matter between:

SANTAM LIMITED

and

DIAL DIRECT INSURANCE LIMITED
JOE PUBLIC (PTY) LTD

Case No.

Applicant

First Respondent

Second Respondent

g+

AFFIDAVIT

I, the undersigned,

DEAN BLUMBERG

do hereby make oath say that:



o

%Y

The facts contained herein are within my own personal knowledge and are both true and
correct. Any legal submissions advanced in this affidavit are on the advice of the

Applicant's legal representative, which advice I accept as being correct.

I was the director who made the cinematographic film which is an advertisement for the
Applicant and its products and is described in the founding affidavit as “the Real McCoy™
which depicts Ben Kingsley walking along the Noordhoek Beach in the Western Cape. 1

am a South African resident and am domiciled in Johannesburg.

The directing and filming of the Real McCoy by me was commissioned by the Applicant
through its advertising agency, King James Advertising Cape Town (Pty) Limited (“King

James”). 1was remunerated for executing this commission.

I believe that I have no copyright in the Real McCoy and that this vests in the Applicant
and/or King James. However, to the extent that I may arguably be considered to be the

author thereof, or to be vested with any copyright therein, I hereby assign such copyright

to the Applicant.

I have seen the Respondent’s Yada Yada advertisement. It is clear that it was filmed on
the same beach, that the characters are dressed identically, and that it has tried to copy the
same camera angles and grading (viz the distinctive colour and tone which is a
fundamentally distinctive feature of any film) as the Applicant’s Real McCoy

advertisement in order to make it an identifiable copy or adaptation thereof. Besides
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replacing the heads of the characters with talking hands, the Respondent’s Yada Yada

advertisement is a substantial reproduction of the Applicant’s Real McCoy advertisement.

DEAN BLUMBERG

I certify that this affidavit was signed and sworn to before me at on this the

day of July 2011 by the deponent who acknowledged that he knew and understood the
contents of this affidavit, had no objection to taking this oath, considered this oath to be binding
on his conscience and uttered the following words: 'I swear that the contents of this affidavit are

both true and correct, so help me God.'

COMMISSIONER OF OATHS



